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IN THE 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


SEABOARD & WESTERN AIRLINES, INC. 

Petitioner 

vs. 

CIVIL AERNAUTICS BOARD, Respondent 

Petition for Judicial Review of Orders of the Civil 
Aeronautics Board 

To the Honorable, the Judges of the United 

States Court of Appeals for the District of Columbia: 

Seaboard & Western Airlines, Inc., presents this peti¬ 
tion for judicial review of orders of respondent, Civil 
Aeronautics Board, and in support thereof respectfully 
represents and alleges the following: 

1. Petitioner, Seaboard & Western Airlines, Inc., a 
corporation organized under the law’s of the State of Dela¬ 
ware and having its principal office at 16 Liberty Street, 
New’ York City, is an Irregular Air Carrier engaged in 
international air transportation of property only under 
authority of Letter of Registration No. 13, issued pur¬ 
suant to the provisions of Section 292.1 of the Economic 
Regulations of the Civil Aeronautics Board, respondent 
herein. 

A-2 2. Respondent, hereinafter sometimes referred 

to as “the Board,” is an agency created by the laws 
of the United States (49 U. S. C. A. Section 401 et seq.). 
Among other of its functions with respect to promotion, 
development and regulation of air transportation, re¬ 
spondent is vested with authority and charged with the 
duty of granting or denying to applicant air carriers, 
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authority to engage in air transportation either by issu¬ 
ance of certificates of public convenience and necessity 
under Section 401(d) of the Civil Aeronautics Act of 1938, 
as amended (49 U. S. C. A. Sec. 481) or by exempting 
applicant air carriers from the requirements of that sec¬ 
tion pursuant to the provisions of Section 416(b) of that 
Act (49 U. S. C. A. Section 496(b)). 

I 

The Nature of the Proceeding 

3. Petitioner seeks review of orders entered by re¬ 
spondent and of the purported findings and the conclu¬ 
sions set forth therein, w*hich said orders denied: (1) an 
application by petitioner, Seaboard & Western Airlines, 
Inc., for authority, by way of exemption order under Sec¬ 
tion 416(b) of the Civil Aeronautics Act of 1938, as 
amended, (49 U. S. C. A. Section 496(b)) to engage in 
foreign air transportation of property between the United 
States, Europe and the Middle East on a demand basis 
without regard to regularity of service, during the interim 
period until final action is taken on petitioner’s pending 
application for a certificate of public convenience and 
necessity; (2) a request for early hearing on said appli¬ 
cation for an exemption; (3) a petition for reconsider¬ 
ation of said order; and (4) a further request for hear¬ 
ing and oral argument. 

A-3 4. Petitioner seeks review of the following or¬ 

ders of the Civil Aeronautics Board: Order Serial 
No. E-1915 dated August 31, 1948 and Order Serial No. 
E-2146, dated November 1,1948. Said orders were entered 
in a proceeding before the Board entitled “In the Matter 
of the Application of Seaboard & Western Airlines, Inc., 
for an Exemption Order under Section 416(b) of the 
Civil Aeronautics Act of 1938, as amended, Docket No. 
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3302/’ Petitioner prays this Honorable Court to set aside 
said orders and to decide, either on the basis of the plead¬ 
ings or on the basis of evidence to be introduced before this 
Court, a question of law presented below and decided 
adversely to petitioner by the Civil Aeronautics Board, 
and to remand as to the remaining issues, or if this Court 
decides that it should not determine the question of law 
presented, then to remand the entire proceeding to the 
Civil Aeronautics Board with instructions to take such 
further action in accordance with applicable legal require¬ 
ments as to this Court shall appear necessary and proper. 

II 

The Statutes Upon Which the Proceeding Is Based 

5. This Honorable Court has jurisdiction under the 
Civil Aeronautics Act of 193S, as amended, Section 1006 
(52 Stat. 977, 54 Stat. 1233, 1235; 49 U. S. C. A. 401) and 
under the Administrative Procedure Act, Section 10 (5 
U. S. C. A. 1001 et seq.) 


Ill 

The Facts Upon Which the Proceeding Is Based 

A. Seaboard & Western’s Background and Present 
Situation. 

6. Petitioner was organized under the laws of the State 
of Delaware on September 12, 1946. Ownership of 

A-4 the Company is diversified, the entire outstanding 
stock being held by approximately 119 stockholders, 
all of whom are United States citizens. No single stock¬ 
holder holds a controlling interest in the Company. The 
officers of the Company own approximately 34% of the 
outstanding shares. 

7. Petitioner’s principal office is located at 16 Liberty 
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Street, New York City, and warehouses are maintained at 
211 Water Street, New York City. Operations are con¬ 
ducted from New York International Airport (Idlewild), 
Long Island, New York, where maintenance is supplied 
by Willis Air Service, Inc. Freight-handling space and 
operational facilities are leased by Petitioner from the 
Port of New York Authority. 

8. The Company commenced actual operations in May, 
1947, with one Douglas C-54 aircraft, operating as a con¬ 
tract carrier of property, and therefore not subject to the 
jurisdiction of the Civil Aeronautics Board. 1 In June, 
1947, it applied for a Letter of Registration under Section 
292.1 of respondent’s Economic Regulations. Pursuant to 
this application, Letter of Registration No. 13 was issued 
to petitioner on July 8, 1947, authorizing it to engage in 
air transportation as an Irregular Air Carrier. 

9. By Section 292.1(b) an Irregular Air Carrier is de¬ 
fined, inter alia , as one which “does not hold out to the 
public, expressly or by a course of conduct, that it oper¬ 
ates one or more aircraft between designated points, or 
within a designated point, regularly or with a reasonable 

degree of regularity, upon which aircraft it accepts 
A-5 for transportation, for compensation or hire, such 
members of the public as apply therefor or such 
property as the public offers.” 

10. As an Irregular Air Carrier, petitioner receives 
no subsidy from the United States Government. It has 
applied to respondent, Civil Aeronautics Board, for a cer¬ 
tificate of public convenience and necessity to carry freight 
in international air transportation but it has not applied 
for the right to earn" mail, hence no subsidy has been re- 


1 The jurisdiction and authority of respondent is limited to air oper¬ 
ations which constitute air transportation as defined in Section 1(10) 
and 1(21) of the Civil Aeronautics Act, i. e., common carrier transporta¬ 
tion of persons and property and transportation of mail by aircraft. 
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quested. 1 At the present time petitioner is operating five 
Douglas C-54 aircraft, all specially adapted for cargo 
operations. 

11. Petitioner has transported freight bv air mainly 
between the United States and principal areas of Europe 
and the Middle East as more specifically enumerated in 
its said application for an exemption. 

12. During the period May 1947 to November 30, 1948, 
petitioner carried more than million ton miles of air 
freight on a profitable basis and without Government sub¬ 
sidy and entirely through the use of private investment. 

13. Late in June, 1948, at the time of the Russian rail 
blockade of Berlin, petitioner entered into contracts to 
assist in what has since come to be known as the ‘‘Berlin 
Airlift'’ and ‘‘Operation Tittles”. Since that date and 
through November 30,1948, petitioner has carried 1,277,756 
pounds (or 2,307,222 ton miles) of air cargo across the 
Atlantic in support of this program, and has, in addition, 
shuttled approximately 1,258,800 pounds of commercial air 
cargo, vital to the Airlift Program, on the Frankfurt-Ber- 
lin run. Shuttle trips from Frankfurt to Berlin carried 
food for the Berlin population, and trips from Berlin to 
Frankfurt carried high priority freight for use in fac¬ 
tories in the United States Zone of Germany. Petitioner 

believes that its contribution to this significant air 
A-6 transportation development has been far greater 
than that of any single presently certificated trans¬ 
atlantic air carrier, and probably in excess of the air cargo 
“lifted,” as part of this operation, by all of the certificated 
transatlantic air carriers combined. 

14. It is petitioner’s objective to engage exclusively in 
international air transportation of freight and to do so 
on a profitable non-subsidized basis. No other air carrier 
has undertaken to engage in this type of operation. 


1 Docket No. 3041, filed July 17, 1947. 
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15. Petitioner, from commencement of its operations, has 
constantly built on the basis of specializing in freight 
operations resulting in an organization and mochis oper- 
andi unique in international air transportation, the only 
international air carrier flying the United States flag which 
has specialized in freight, and the only non-subsidized in¬ 
ternational air carrier specializing in freight of any sub- 
stantal size or experience in the world. 

16. Petitioner undertook to engage in international 
operations as an air carrier specializing in freight under 
a Board regulation by which Seaboard was authorized to 
engage in such operations on an irregular basis without 
the necessity of first showing public convenience and ne¬ 
cessity under Section 401(a) and (d) of the Act (49 
U. S. C. A. Section 4Sl(a) and (d)). 

17. Petitioner did not know nor did the Board know 
whether such operations were commercially feasible at 
the time that the regulation was adopted or at the time 
Petitioner undertook under that regulation to engage in 
such operations. 

18. Petitioner invested substantial amounts of money, 
made extensive surveys into international air freight po¬ 
tential, purchased costly equipment, employed and trained 
the necessary personnel to engage in such an operation, 
and at this time has created and built up what is undoubt¬ 
edly the most experienced and substantial organiza- 

A-7 tion in existence specializing in international air¬ 
freight operations. 

19. Although it had not previously been known whether 
freight operations in international air transportation could 
be conducted profitably on any basis, i. e., irregular or 
otherwise, petitioner on the basis of experience gained in 
some lO 1 /^ months of operation concluded that commercial 
freight operations in international air transportation could 
be conducted on a sound and profitable basis without the 
benefit of any mail or other su bsidv from the United States 
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Government. Also on the basis of its experience, Seaboard 
concluded that freight operations in international air 
transportation, subject to the serious limitations and re¬ 
strictions on regularity implicit in Respondent’s interpre¬ 
tation of Section 292.1 of the Economic Regulations, were 
virtually impossible. 

20. Thereupon, petitioner filed its request for a tem¬ 
porary exemption which would authorize it to continue 
its operations on a demand basis, without regard to regu¬ 
larity during the interim period, pending action by re¬ 
spondent on petitioner’s application for a certificate of 
public convenience and necessity which had been filed some 
SM> months previously on July 17,1947. 

21. During the period of Petitioner’s operations, it has 
been under the necessity of creating traffic demand and 
has exercised diligence and ability in accomplishing this 
purpose. As a result of its own efforts, traffic demand 
has become so great that it is impossible for Seaboard 
to accept the traffic which it has developed by its own 
effort without violating the limited operating authority 
which has been granted to it under Section 292.1 of the 
Board's Economic Regulations, as that authority has been 
interpreted by the Board. Solely because of its own efforts 
and of the fact that it was correct in its belief that com¬ 
mercially profitable operations in international cargo 

A-8 transportation were possible, Seaboard finds itself 
today in a most difficult position. Having under¬ 
taken to operate under Sec. 292.1 of the Economic Regu¬ 
lations and having found that it cannot continue to comply 
with the restrictions and limitations contained in the 
Board’s interpretation of that operating authority, peti¬ 
tioner is in the position of having a going organization 
which cannot continue operating without incurring, in all 
probabilty, the most severe losses. 

22. It is Petitioner’s position that continued enforce¬ 
ment of Section 292.1 as to Petitioner would constitute an 
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undue burden on Petitioner within the meaning of Section 
416 of the Civil Aeronautics Act because of the unusual 
circumstances affecting Petitioner’s operation; that to 
enforce Section 401 against Petitioner by at this time re¬ 
quiring it to obtain a certificate of public convenience and 
necessity prior to permitting it to operate on a demand 
basis and without regard to regularity of service in inter¬ 
national airfreight transportation would be an undue bur¬ 
den and grossly inequitable in view of the failure of the 
Board to have taken any action whatsoever for more than 
17 months on Petitioner’s application for such certificate. 
It is petitioner’s further position that it would be in the 
public interest for petitioner to continue operating on a 
commercially sound basis rather than be required to incur 
severe losses under uneconomic regulation, or disband its 
organization and to go out of business pending final action 
by respondent on petitioner’s application for permanent 
operating authority in the form of a certificate of public 
convenience and necessity. 

23. Unlike any other U. S. air carrier in international 
air transportation, petitioner asks no mail subsidy from 
the United States Government but seeks solely the right 
to operate dependent entirely on its own resources and 

ability to succeed without direct government aid of 
A-9 any kind. Petitioner is convinced that it can con¬ 
duct commercially profitable freight operations in 
international air transportation. 

24. It was to correct petitioner’s situation and to en¬ 
able it to operate on an economically feasible basis that it 
filed with respondent its application for exemption which 
would permit it, temporarily, and pending Board action 
on its application for a certificate of public convenience 
and necessity, to operate internationally as a freight car¬ 
rier on a demand basis and without regard to frequency 
or regularity of flights. This was the only remedy avail¬ 
able to petitioner under the Civil Aeronautics Act of 1938. 
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Bv Order Serial No. E-1915 the Civil Aeronautics Board 
denied this exemption request. Thereafter on September 
29, 194S, petitioner filed a petition for reconsideration 
which was denied on November 1, 194S by Order Serial 
No. E-2146. 

The findings and conclusion in the first order are as 
follows: 

“The Board, upon due consideration of the matters set 
forth in the aforesaid document, finding (a) that appli¬ 
cant has failed to establish that the present enforce¬ 
ment of the provisions of section 292.1 of the Board's Eco¬ 
nomic Regulations is or would be an undue burden upon 
applicant by reason of the limited extent of, or the un¬ 
usual circumstances affecting, its operations and that 
such enforcement is not in the public interest, and (b) 
that the matters set forth in said application do not 
warrant a broadening of said section 292.1 in the manner 
requested or an early hearing on said exemption applica¬ 
tion; 

“IT IS ORDERED, That the aforesaid application of 
Seaboard & Western Airlines, Inc., be and it is hereby 
denied.” 

The findings and conclusions in the second order are as 
follows: 

“The Board, upon consideration of the aforesaid peti¬ 
tion, finding that the matters set forth therein do not war¬ 
rant the granting of the relief requested; 

“IT IS ORDERED, That the aforesaid petition be and 
it is herebv denied.” 

A-10 25. Petitioner’s requests for hearing and argu¬ 

ment were denied by these orders as was petition¬ 
er’s general request for “such other and further relief 
as the Board may deem appropriate.” The finding in re¬ 
spondent’s order No. E-1915 under (a) is in the formal 
language of the statute, i. e. section 416(b) of the Civil 
Aeronautics Act of 1938, as amended, and the finding 
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under (b) is simply an ultimate conclusion with no indica¬ 
tion of the basis upon which such conclusion may have 
been predicated. By its order No. E-2146, respondent re¬ 
fused to reconsider its prior action. 

B. The Board’s Authority Under Section 401 (49 
U. S. C. A. Section 481) and 416 (49 U. S. C. A. Section 
496) of the Civil Aeronautics Act of 1938. 

26. Section 401 (a) states: 

“No air carrier shall engage in any air transportation 
unless there is in force a certificate issued by the Author¬ 
ity (Board) 1 authorizing such air carrier to engage in 
such transportation: . . 

27. Under Section 401(b), applications for certificates 
of public convenience and necessity may be filed, and bj r 
Section 401(c) public notice is given and the proceeding 
set for hearing. Upon finding that public convenience and 
necessity requires the transportation applied for and fit¬ 
ness, willingness and ability on the part of the applicant 
are shown, a certificate will issue. Certificate proceedings 
before the Board ordinarily require some two to three 
years for completion. 

28. Petitioner filed an application on July 17, 1947 for 
a certificate of public convenience and necessity 

A-ll authorizing it to engage in the transportation for 
which it sought temporary exemption authority in 
the proceeding now before this Court on review. No action 
has as yet been taken in the certificate proceding, and no 
dates fixed as yet for procedural steps in that proceeding. 

29. By Section 416(b)(1) of the Civil Aeronautics 
Act the Board: 

. . from time to time and to the extent necessary, 
may (except as provided in paragraph (2) of this subsec- 


1 The functions of the Civil Aeronautics Authority were consolidated 
with those of the Air Safety Board and the merged body was redesig¬ 
nated the Civil Aeronautics Board. (Reorganization Plan IV (1940). 54 
Stat. 1235 (1940)). 
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tion) 1 exempt from the requirements of this title 2 or any 
provision thereof, or any rule, regulation, term, condition, 
or limitation prescribed thereunder, any air carrier or 
class of air carriers, if it finds that the enforcement of this 
title or such provisions, or such rule, regulation, term, con¬ 
dition, or limitation is or would be an undue burden on 
such air carrier or class of air carriers by reason of the 
limited extent of, or unusual circumstances affecting, the 
operations of such air carrier or class of air carriers and 
is not in the public interest.” 

30. By this Section of the Act, the Board has authority 
to authorize air carriers individually or as a class (416(a)) 
to engage in air transportation without first securing a cer¬ 
tificate of public convenience and necessity, i. e., without 
the necessity on the part of such applicants of proving 
public convenience and necessity if the Board finds that 
enforcement of the requirements of Section 401(a) or of 

any requirement thereunder would be an undue bur- 
A-12 den on the applicant, either because of the limited 
extent of or unusual circumstances affecting the 
operations of such air carrier applicant, and that such 
enforcement would not be in the public interest. 

31. The issues in any such proceeding are: (1) undue 
burden because of, (a) limited extent of the applicant’s 
operations, or (b) unusual circumstances affecting such 
operations; and (2) public interest. Section 2 of the Civil 
Aeronautics Act sets out the matters which the Board is 
directed to consider in determining the public interest. 

C. Questions Presented to the Board Under Section 
416 of the Civil Aeronautics Act of 1938 , As Amended, by 
Seaboard & Western’s Application for an Exemption . 


1 The exception applies to certain labor provisions not relevant to any 
question raised in this proceeding. 

* Title IV of the Act, entitled “Air Carrier Economic Regulation.” 
Section 401 by which certificates of public convenience and necessity are 
required is included within this title of the Act. 
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32. By its application, petitioner requested respondent 
to find that there were unusual circumstances affecting 
petitioner’s operation and that enforcement of the Board’s 
interpretation of the regularity and frequency limitations 
contained in Economic Regulation 292.1 against petition¬ 
er’s operation was an undue burden on petitioner and 
was not in the public interest. Petitioner requested an 
exemption order that would authorize it to conduct air 
freight operations on a demand basis between the United 
States, Europe and the Middle East, the areas proposed 
to be served in its pending certificate application during 
the interim period until final Board action in said certifi¬ 
cate proceeding. In the alternative, petitioner requested 
a general broadening of the currently effective regula¬ 
tions ”in order to remove existing limitations upon regu¬ 
larity and frequency of service in the international air 
freight field,” in the event the Board should find that the 
public interest could best be served and the relief sought 
by petitioner best effected by such action. Petitioner also 
requested such other and further relief as the Board might 
deem appropriate and requested early hearing unless the 

Board should be of the opinion that such hearing was 
A-13 unnecessary to permit it to issue an order granting 

petitioner the relief requested. Generally, and in 
summary, petitioner requested such relief as the Board 
might determine to be proper under Section 416 of the 
Civil Aeronautics Act to enable it to operate on a demand 
basis without a certificate of public convenience and neces¬ 
sity during the interim period while its certificate proceed¬ 
ing was pending before the Board; and asked further for 
early hearing on the questions raised by its original ap¬ 
plication and by its petition for reconsideration. 

33. The only remedy available to alleviate petitioner’s 
situation is exemption of some kind under Section 416 of 
the Civil Aeronautics Act. Petitioner cannot continue 
operating indefinitely under existing limitations without 
suffering severe losses and quite possibly will be unable 
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to continue operating at all. It faces certain and irrepar 
able damage in its air transportation operations unless 
the Civil Aeronautics Board acts favorably on its request. 
The agency charged with granting or denying relief is the 
Civil Aeronautics Board. That agency has the authority 
to grant such relief, and it is petitioner’s position that it 
clearly is legally required to hear and decide petitioner’s 
request for relief. Respondent cannot refuse to act, nor 
can it, by the mere issuance of a formal order of denial, 
discharge its statutory duty. By Seaboard’s petition there 
was presented to the Board the question whether the cir¬ 
cumstances affecting Seaboard’s operation were of such 
a character as to make enforcement of the regularity and 
frequency limitation of Section 292.1 an undue burden on 
Seaboard within the meaning of Section 416 of the Act. 
The circumstances were set forth at some length in peti¬ 
tioner's original application and in its petition for re¬ 
consideration. Assuming their truth, respondent had 
before it a question of law, i. e., did the circum- 
A-14 stances set forth by petitioner constitute an undue 
burden within the meaning and intent of Section 416 
of the Act. Orders and opinions of the Board are in fact 
in hopeless and irreconcilable conflict on this legal ques¬ 
tion, and it is apparent on a review of these various 
pronouncements that the Board in probably every in¬ 
stance decided first whether to grant or deny an exemp¬ 
tion request and then made such findings as to undue 
burden as would support its decision. No purpose would 
be served by setting forth such orders in this petition. 
It is clear, however, that a question of law on undue 
burden was presented to the Board. It is petitioner’s po¬ 
sition that this Court has authority to determine this ques¬ 
tion of law either on the basis of the assumed truth of 
the facts alleged in petitioner’s pleadings already on file 
in the proceeding or in the alternative on the basis of evi¬ 
dence to be introduced before this Court (Section 10(e) of 
the Administrative Procedure Act; 5 U. S. C. A. 1009). 
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This Court, after determining this question of law on one 
or the other of the bases above suggested could remand 
for hearing before the Board on the public interest issue 
and, unless evidence of undue burden had been introduced 
before this Court as above suggested and this Court had 
on that basis finally decided the question of law raised, 
evidence on the undue burden issue would also be received 
in the Board hearing upon remand by this Court. If this 
Court concludes that it does not have jurisdiction to decide 
the question of law' raised, then it is petitioner’s position 
that the Court should remand to the Board for hearing 
and argument and that the Board must in that event in¬ 
itially determine on the basis of evidence introduced before 
it the question of law as wrell as the issue on public in- 
erest. It is petitioner’s position that it w'as entitled 
A-15 to oral argument before the Board on this question 
of law on the basis of the assumed truth of the facts 
alleged in its pleadings or, if it w'as not so entitled, that 
this Court can decide that question, on the basis of such 
factual allegations, on this petition for review'. As to 
hearing on the facts writh respect to the issue of undue 
burden, it is petitioner’s position that it w'as entitled to 
hearing before the Board or, if it w'as not so entitled, that 
this Court can hear factual proof on that issue and that it 
can finally decide the undue burden issue on the basis of 
such proof. 

34. As to the facts alleged by petitioner in support of 
undue burden, it is petitioner’s position that the Board 
was bound to assume their truth in acting on petitioner’s 
application. While respondent has reached the formal 
conclusion that petitioner failed to show' undue burden, it 
cannot be ascertained from the respondent’s orders on 
what basis this finding has been reached. If the Board 
acted adversely on the factual question, it erred in not 
granting prior hearing. If it assumed the truth of the 
factual allegations but denied relief on the question of 
law, it erred in denying oral argument. 
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35. The Board was presented with further questions, 
i. e., whether enforcement of regularity and frequency 
limitations as to petitioner is in the public interest and 
whether it is in the public interest to require petitioner 
to secure a certificate of public convenience and necessity 
under Section 401 of the Act before being authorized to 

operate on a demand basis. The Board could not 
A-16 legally conclude that the granting of relief to peti¬ 
tioner was not in the public interest except after the 
hearing specifically requested by petitioner. 

36. It is petitioner’s further position that respondent’s 
findings and conclusions are 'wholly insufficient. They are 
the barest kind of formal ultimate conclusions mainly in 
precise statutory language which this Court has repeat¬ 
edly held to be insufficient and which give no indication 
whatsoever of the basis, if any, upon which they are 
predicated. Fundamental and basic questions of far- 
reaching importance in the field of air transportation w’ere 
presented in this case; questions to which the Civil Aero¬ 
nautics Board has never given adequate or serious con¬ 
sideration. The fundamental question, of paramount im¬ 
portance to the development of international air trans¬ 
portation, of the commercial possibility of self-supporting 
non-subsidized freight operations w’as presented but ap¬ 
parently given no consideration. The importance of im¬ 
mediate measures to increase the international air freight 
lift in the interest of national defense, and in the face of 
the need for adequate commercial assistance to military’ 
operations involved in supplying Berlin was apparently 
not considered by the Board in spite of allegations and 
a supporting affidavit showing the major part played by 
petitioner in the Berlin airlift program. In its applica¬ 
tion for exemption petitioner furnished the Board with 
data and material concerning: (1) the background, oper¬ 
ational history, growth and future prospects of peti- 

A-17 tioner; (2) the growth and future prospects of in¬ 
ternational air freight; (3) the present plight of in- 
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ternational air freight under existing restrictive regula¬ 
tion; (4) the military importance of international air 
freight; and (5) the economic, social and political impor¬ 
tance of international air freight. All of these were proper 
and essential considerations. The Board apparently con¬ 
sidered none of them, and this in spite of the immediate 
and compelling importance of developing international air 
freight in the interests of national defense, one of the 
three major objectives of the Civil Aeronautics Act, i. e., 
the commerce, the postal service and the national defense 
(see Section 2(d) and Section 406(b) of the Civil Aero¬ 
nautics Act; 49 U. S. C. A. Section 402(d) and Section 
486(b)). The opportunity of experimenting through a 
temporary exemption order in non-subsidized international 
air freight operations was apparently given no thought 
by the Board. The advantage to United States interna¬ 
tional air transportation regulation which would accrue 
from the existence and operation of a non-subsidized car¬ 
rier to serve both as a cost and rate yardstick was not 
considered. The benefit to international air transporta¬ 
tion which would accrue from the existence of a competi¬ 
tor, the success of whose operation is entirely dependent 
on commercial revenues and for whose support no sub¬ 
sidy is available, was not considered. No consideration 
was given to the possible favorable effect which such a 
carrier’s operations might have with respect to the ap¬ 
parent shortcomings of the existing international air trans¬ 
port conference agreement set-up under the International 
Air Transport Association of which all United States 
trans-Atlantic subsidized air carriers are active members. 
In the exercise and performance of its duties under the 
Civil Aeronautics Act, the Board is directed by Sec- 
A-18 tion 2 of the Act to consider all of the foregoing and 
many other matters as being in the public interest 
The orders issued by the Board denying petitioner’s re¬ 
quest for relief give no indication whatsoever that the 
Board considered any of the matters set forth in Section 2 
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of the Act or any other matters which the Board is re¬ 
quired to consider in reaching its decision. 

36. In view of respondent’s full knowledge of the like¬ 
lihood of immediate and irreparable damage to petitioner, 
and of a probable adverse effect upon international air 
transportation generally and upon the national defense 
aspects thereof specifically, and in view of its presumed 
knowledge that petitioner was entitled to oral argument 
and hearing on its application, respondent’s action deny¬ 
ing petitioner's requests in toto was arbitrary, capricious, 
unlawful and a flagrant abuse of its statutory authority 
and discretion. 

IV 

Points on Which Petitioner Intends to Rely 

1. The Board erred in failing to grant to petitioner 
the relief which it requested and to wliich it was entitled 
under the Civil Aeronautics Act. In failing to grant 
such relief, the Board continued its policy of restricting 
air transportation to the small group who secured their 
initial and principal operating authority through “grand¬ 
father'’ authorizations, and who have not, with one fleet¬ 
ing exception, been confronted with the competitive in¬ 
centive which could be provided by new entrants into the 
industrv. 

2. The Board erred in failing to exempt petitioner 
from the requirements of Section 292.1 of the Board’s Eco¬ 
nomic Regulations. 

A-19 3. The Board erred in refusing to broaden Sec¬ 

tion 292.1 of the Board’s Economic Regulations as 
requested by petitioner, and such refusal is inconsistent 
with prior actions by the Board in less demanding cir¬ 
cumstances. 

4. The Board erred in failing to exempt petitioner 
from the requirements of Section 401 of the Civil Aero¬ 
nautics Act. 
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5. The Board erred in refusing to grant alternative re¬ 
lief as requested by petitioner. 

6. The Board erred in failing to grant petitioner the 
right to operate on a demand basis without regard to fre¬ 
quency and regularity pending action on petitioner’s ap¬ 
plication for a certificate of public convenience and neces¬ 
sity. 

7. The Board erred in failing and refusing to grant 
oral argument to petitioner in view of petitioner’s con¬ 
tention that the Board was legally required to grant the 
exemption and in the face of petitioner’s specific prayer 
for hearing and argument. 

8. The Board erred in failing and refusing to grant 
hearing to petitioner in view of factual allegations by 
petitioner on the basis of which respondent was legally 
required to grant the relief requested, and in the face of 
petitioner’s specific prayer for hearing. 

9. The Board erred in failing and refusing to expedite 
hearing despite petitioner’s request for early hearing and 
despite the Board’s administrative responsibility to pro¬ 
vide such expedition when the facts so warrant. 

10. The Board erred in failing and refusing to expedite 
hearing on petitioner’s request for relief in view of the 
showing of petitioner that its operations had been vital 
in the Berlin Airlift operations, were necessary to the con¬ 
tinuance of such emergency relief, constituted a vital 

A-20 factor in the national security program, and were 
considered essential by military leaders as a part 
of the national defense scheme. 

11. The Board erred in failing to consider and make 
basic findings of fact with respect to the matter of un¬ 
usual circumstances affecting petitioner’s operation. 

12. The Board erred in failing to consider and make 
basic findings of fact with respect to the limited extent of 
petitioner’s operations. 

13. The Board erred in failing to consider and make 
basic findings of fact with respect to the issue whether 
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enforcement of Section 401(a) of the Act was an undue 
burden on petitioner. 

14. The Board erred in failing to consider and make 
basic findings of fact with respect to the issue whether 
enforcement of Section 292.1 of the Board’s Economic 
Regulations was an undue burden on petitioner. 

15. The Board erred in failing to consider and make 
basic findings of fact with respect to the issue whether the 
granting of the relief requested by petitioner was in the 
public interest. 

16. The Congress was specific in outlining the policy 
which the Board was to follow in the exercise and per¬ 
formance of its powers and duties under the Civil Aero¬ 
nautics Act. Failure of the Board to consider that man¬ 
date in acting upon petitioner’s application for an exemp¬ 
tion order constitutes a misuse of its statutory authority 
and responsibility, is contrary to the intention of the Con¬ 
gress, and represents a wilful refusal to recognize the dic¬ 
tates of the Congress. The Board erred in failing to con¬ 
sider and make basic findings of fact with respect to the 
following matters which it is specifically directed by stat¬ 
ute to consider in the exercise and performance of its 
powers and duties under the Act, as being in the public 

interest: 

A-21 (a) Whether the granting of the relief requested 

by petitioner would be consistent or inconsistent 
with “the encouragement and development of an air-trans¬ 
portation system properly adapted to the present and 
future needs of the foreign and domestic commerce of the 
United States, the Postal Service, and of the national de¬ 
fense”, as set forth in Section 2(a) of the Act; 

(b) Whether the granting of the relief requested by 
petitioner would be consistent with the provisions of Sec¬ 
tion 2(b) for, “the regulation of air transportation in such 
a manner as to recognize and preserve the inherent ad¬ 
vantages of, assure the highest degree of safety in, and 
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foster sound economic conditions in, such transportation, 
and to improve the relations between, and coordinate trans¬ 
portation by, air carriers”. 

(c) Whether the granting of the relief requested by 
petitioner would be consistent with the provisions of Sec¬ 
tion 2(c) of the Act to promote, “adequate, economical, 
and efficient service by air carriers at reasonable charges, 
without unjust discriminations, undue preferences or ad¬ 
vantages, or unfair or destructive competitive practices.” 

(d) Whether the granting of the relief requested by 
petitioner would be in accordance with the provisions of 
Section 2(d) of the Act to provide, “competition to the 
extent necessary to assure the sound development of an 

air-transportation system properly adapted to the 
A-22 needs of the foreign and domestic commerce of the 
United States, of the Postal Service, and of the 
national defense.” 

(e) Whether the granting of the relief requested by 
petitioner would be consistent with the provisions of Sec¬ 
tion 2(e) of the Act to effect, “the regulation of air com¬ 
merce in such manner as to best promote its development 
and safety.” 

(f) Whether the granting of the relief requested by 
petitioner would be consistent with the provisions of Sec¬ 
tion 2(f) of the Act to provide for, “the encouragement 
and development of civil aeronautics.” 

17. The Board erred in failing to consider the extent 
to which monopoly should be curtailed and the advan¬ 
tages of competition which would derive from the grant¬ 
ing of petitioner’s request for relief, particularly in view 
of the relief granted to certificated carriers, by Section 
414 of the Act, which relieves such carriers upon Board 
approval from the operations of the “anti-trust laws” of 
the United States. 

18. The Board erred in neglecting to consider that the 
relief granted certificated carriers from the “anti-trust 
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laws'- bv Section 414 of the Act does not relieve the 

m 

Board from its responsibility to apply standards and cri¬ 
teria as set forth in the Act and directed to the creation 
of a competitive system related to the broader aspects 
of public interest. 

19. The Board erred by failing to give any consider¬ 
ation whatsoever to the obvious benefit to air transporta¬ 
tion, to the public interest generally, and to the 

A-23 Board, in its ability to intelligently administer the 
subsidy provision (Section 406 of the Act) which 
beenfit would inevitably result from Board action foster¬ 
ing, promoting and encouraging air transportation by 
United Stares air carriers without the benefit of any direct 
government subsidv of anv kind. 

20. In view of the mounting losses by and increasing 
mail payments to trans-Atlantic air carriers due, in some 
measure, at least, to uneconomical and inefficient cargo 
operations, the Board erred in failing to consider or make 
any basic findings of fact with respect to the advisability 
in the public interest of granting petitioner’s request for 
relief in order to establish standards of honest, economical 
and efficient management of air carriers, for the Board’s 
use and guidance in carrying out its responsibilities in 
granting government subsidies to certificated carriers 
under Section 406 of the Act. 

21. The Board erred by failing to consider or make 
any basic findings of fact with respect to the advisability 
in the public interest of creating a new classification of air 
carriers in international air transportation which said air 
carriers might operate without the benefit of any direct 
government aid of any land. 

22. The Board erred in failing to consider and make 
any basic findings of fact with respect to the effect on 
international air freight rates and services which would 
result from cessation of freight operations by petitioner. 

23. The Board erred in failing to consider or make 
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any basic findings of fact with respect to the difficulties 
involved in maintaining fair and reasonable rates in inter¬ 
national air transportation by means of the Board’s indi¬ 
rect and ineffective control over rate agreements en- 
A-24 tered into and adopted by air carrier members of 
the International Air Transport Association, and 
the favorable effect which the granting of petitioner’s re¬ 
quest for authority to engage in non-subsidized operations 
on a demand basis would have on that problem. 

24. The Board erred in failing to consider or make 
basic findings of fact with respect to the inherent differ¬ 
ences between an all-freight international operation and 
a passenger-mail-express international operation. 

25. The Board erred by failing to consider and make 

basic findings of fact with respect to data and information 

available to it to the effect that every international route 

operated by a United States carrier between the United 

States, Europe and the Middle East was planned and laid 

out solely on the basis of passenger and mail requirements, 

tiiat no such route has ever been laid out for a United 

« 

States flag carrier based upon considerations having to 
do with the transportation of air freight or the interna¬ 
tional air freight pattern, that “grandfather” certifica¬ 
tions did not contemplate freight operations of the type 
proposed and operated by petitioner, and that subsequent 
certifications wrere not based upon matters of record rela¬ 
tive to the need for cargo operations or all-cargo services. 

26. The Board’s action denying petitioner’s request 
for relief and denying its requests for hearing or argu¬ 
ment was in excess of its statutory authority, and without 
warrant of law. The Board’s action unlawfully deprived 
petitioner of statutory and constitutional rights and denied 
to petitioner rights to which it is entitled under the due 
process clause of the Fifth Amendment and applicable 
statutes. The Board’s action was arbitrary, capricious and 

an unlawful abuse of administrative authority. 
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A-25 V 

The Relief Prayed 

WHEREFORE, Petitioner prays: (1) that a copy of 
this petition be served upon the Civil Aeronautics Board; 

(2) that said Board be required to certify and file in this 
Court a transcript of the record upon which Orders Serial 
Nos. E-1915 and E-2146 of the Civil Aeronautics Board 
dated August 31, 1948 and November 1, 1948, respectively, 
were entered in accordance with the requirements of Sec¬ 
tion 1006 of the Civil Aeronautics Act of 1938, as amended; 

(3) that said orders of the Civil Aeronautics Board be 
reviewed, declared unlawful and set aside by this Honor¬ 
able Court; (4) that this Court decide: (a) on the basis 
of factual allegations in the pleadings, the question of 
law presented and decided by the Civil Aeronautics Board 
adversely to petitioner and now presented to this Court, 
i. e., whether on the basis of the facts as alleged by peti¬ 
tioner enforcement of the requirements of Section 401 of 
the Act or of the frequency and regularity provisions con¬ 
tained in Section 292.1 of the Board’s Economic Regula¬ 
tions against petitioner is an undue burden on petitioner 
within the meaning of Section 416 of the Civil Aeronautics 
Act, and thereafter that this Court remand this proceeding 
to the Board with instructions to grant an immediate hear¬ 
ing to determine the truth of the facts as alleged on the 
two issues presented under Section 416 of the Act, i. e., 
the issue of fact with respect to undue burden and the 
issue of public interest; or (b) on the basis of evidence 
to be introduced before this Court, the question of law 
presented, i. e., whether enforcement of the requirements 
of Section 401 of the Act or of the frequency and regu¬ 
larity provision contained in Section 292.1 of the 

A-26 Board’s Economic Regulations against petitioner 
is an undue burden on petitioner within the meaning 
of Section 416 of the Civil Aeronautics Act, and there- 
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after that this Court remand this proceding to the Board 
with instructions to grant an immediate hearing on the 
single remaining issue presented under Section 416 of the 
Act, i. e., the issue of public interest; or (5) in the event 
that this Court concludes that it should not decide the 
aforementioned question of law on either of the bases 
above set forth, that this Court remand this proceeding 
to the Board with instructions to grant immediate hear¬ 
ing; and (6) that this Court grant the petitioner such 
other and further relief as the Court may deem proper. 
Dated December 23,1948. 

Seaboard & Western Airlines, Inc. 
/s/ Stanley Gewirtz 
Stanley Gewirtz 
/s/ Hardy W. Maclay 
Hardy W. Maclay 
1757 K Street, N. W. 

Washington 6, D. C. 

Attorneys for Petitioner 
Fennelly, Lowenstein, Engelhard 
& Pitcher 
25 Broad Street 
New York 4, New York 
Douglas M. Amann 
Of Counsel 
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PTION ORDER 


To the Honorable Civil Aeronautics Board: 


Seaboard & Western Airlines, Inc., hereinafter referred 
to as “Seaboard & Western,” an irregular air carrier engaged 
in international airfreight transportation, respectfully pre¬ 
sents this application, pursuant to Section 416(b) of the 
Civil Aeronautics Act, for an exemption order permitting 
it to engage in foreign air transportation of property be¬ 
tween the United States, Europe and the Middle East on a 
demand basis without regard to regularity of service, during 
the interim period until final action is taken on its pending 
application for a certificate of public convenience and 
necessity. 

On July 17,1947 Applicant filed with the Board an appli¬ 
cation for a certificate of public convenience and necessity 
authorizing the transportation of property between the 
United States and certain European areas (Docket #3041). 
An amendment to the certificate application has been filed 



with the Board extending the proposed areas to include 
additional points in Europe and certain areas in the Middle 
East.* Of necessity there will be considerable delay before 
final action on the certificate application will be taken by 
the Board. In the interim until this time-consuming process 
of certification has run its course, Applicant submits (and 
urges this Board to recognize) that there are, within the 
meaning of Section 416(b) of the Civil Aeronautics Act, 
“unusual circumstances” affecting the operations of Seaboard 
& Western dictating an urgent need for the granting of the 
relief sought herein. 

The present restrictions imposed by Section 292.1 of the 
Board’s Economic Regulations are unduly burdensome on 
Seaboard & Western and seriously impede the development 
of the international airfreight industry at a crucial time 
in its history. The requirement (subdivision [b] [3] of such 
section) that non-certificated international airfreight car¬ 
riers confine their operations so that their transportation 
services are not held out to the public as being performed 
“regularly or with a reasonable degree of regularity” and 
“are of such infrequency as to preclude an implication of a 
uniform pattern or normal consistency of operation” is bur¬ 
densome to such an extent that unless relief is promptly 
granted, Seaboard & Western, a pioneer in this new and vital 
field, will have to curtail and possibly terminate its services. 
It is Applicant’s belief that the curtailment or cessation of 
its operations with the consequent dislocation of its personnel 
and loss to the nation of the benefits of its experience in this 
developing field of international airfreight, would not be in 
the public interest; that the aforesaid conditions constitute 
“unusual circumstances” affecting the operations of Seaboard 
& Western and imposing on it an undue burden; hence relief 
from the restrictions upon regularity and frequency of serv¬ 
ice imposed by Economic Regulation 292.1 should be 
granted. 


♦For Map of Proposed Operations, see Exhibit A. 
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Seaboard & Western has during the past ten months been 
operating principally between the United States, Europe and 
the Middle East, the areas proposed to be served in its pend- 
ing application for a certificate of public convenience and 
necessity. The instant application for an interim exemption 
order seeks authorization to serve the aforesaid areas on a 
demand basis; it is not intended that the granting of the 
relief sought herein shall preclude Applicant from conduct¬ 
ing operations to other areas pursuant to said Economic 
Regulation 292.1. 


For the convenience of the Board, Seaboard & Western 
has arranged all pertinent information in support of the in¬ 
stant application as follows: 


Section 1. 
Section 2. 
Section 3. 
Section 4. 
Section 5. 
Section 6. 


Background and Early History. 

Operational History and Business Prospects. 
The Plight of International Airfreight. 
Military Importance. 

Economic, Social and Political Importance. 
Conclusion. 


Section 1 

BACKGROUND AND EARLY HISTORY 

Seaboard & Western was organized under the laws of the 
State of Delaware on September 12,1946. Ownership of the 
Company is diversified—the outstanding stock being held by 
a total of 84 stockholders, all of whom are United States citi¬ 
zens. No single stockholder holds a controlling interest in 
the Company. The officers of the Company own approxi¬ 
mately 30% of the outstanding shares. 

Seaboard & Western’s principal office is located at 16 
Liberty Street, New York City, and warehouses are main¬ 
tained at 211 Water Street, New York City. Operations are 



conducted from MacArthur Airfield, Long Island, New York, 
where maintenance is supplied by Lockheed Aircraft Service 
Company. Incoming freight is received at LaGuardia Air¬ 
port where freight handling space and facilities are leased 
by the Company. 

The Company commenced actual operations in May, 1947, 
with one Douglas C-54 aircraft, operating as a contract 
carrier. In June, 1947, it applied for a Letter of Registration 
under Economic Regulation 292.1. Pursuant to this applica¬ 
tion, Letter of Registration No. 13 was issued to Seaboard & 
Western on July 8, 1947. As an irregular air carrier, Sea¬ 
board & Western receives no subsidy from the United States 
Government. In its application for a certificate of public 
convenience and necessity Seaboard & Western has not 
applied for the right to carry mail, hence no subsidy was 
requested. However, it has expressed a willingness to trans¬ 
port mail should the public convenience and necessity so 
require. 

At the present time Applicant is operating four Douglas 
C-54 aircraft, all specially adapted for cargo operations. Two 
of such aircraft are owned by Applicant, either directly or 
through its wholly owned subsidiary, S. & W. Aircraft Cor¬ 
poration. The other two are under lease from the United 
States Air Force. A fifth Douglas C-54 aircraft, also spe¬ 
cially adapted for cargo operations, has been leased from the 
United States Air Force and will be placed in actual opera¬ 
tion by April 1,1948. 


The persons who were instrumental in forming Seaboard 
& Western, and who are now its officers and executive per¬ 
sonnel, have had extended experience in the field of aviation. 
After the war, convinced of the future business possibilities 
in airfreight, these men undertook an extensive study of the 
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business of moving freight by air across the North Atlantic, 
spending nearly two years in this task prior to the time Sea¬ 
board & Western put its first plane into the air. A short 
biographical sketch of the officers of Seaboard & Western is 
annexed hereto as Exhibit B. 

Approximately 95% of the present officers and male em¬ 
ployees of Seaboard & Western, including flight and main¬ 
tenance personnel, served with the Air Transport Command 
or the Naval Air Transport Service during the recent war 
and acquired actual operational experience over the North 
Atlantic and Pacific Oceans as transport pilots. The pilot 
personnel of Seaboard & Western includes a total of 17 Cap¬ 
tains, First Officers and Second Officers. The average num¬ 
ber of flying hours per pilot is 5,000 hours, including flying 
time prior to and after joining Seaboard & Western. The 
average 4-engine flying time is 2,254 hours per pilot, and 
the average Douglas C-54 flying time is 1,589 hours per pilot 
The average number of Trans-Atlantic crossings per pilot 
is 74. 

Seaboard & Western is fortunate in having unusually 
high morale and teamwork present in its organization. The 
utmost cooperation and effort has been required of all officers 
and employees to achieve success in this new and venture¬ 
some enterprise. In the face of obstacles which have dis¬ 
couraged or defeated less determined organizations, Sea¬ 
board & Western has been able to establish a fine record of 
accomplishment in the short period since it commenced 
operations. 

However, Seaboard & Western does not feel that the ex¬ 
cellent qualifications of its executive and flying personnel are 
primarily responsible for the record it has made in inter¬ 
national airfreight A more important factor is the deep 
personal loyalty to the Company and the intense interest 
in airfreight on the part of each employee. All employees, 
from the President on down, have accepted the challenge to 
their courage and initiative offered by this new enterprise 
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and have devoted themselves unsparingly in a common effort 
to make a success in the business of international airfreight 
A testimonial to the high morale and efficiency present in 
the organization is contained in a report prepared for the 
insurance underwriters who formerly handled the insurance 
for Seaboard & Western. This report was rendered after an 
extended inspection undertaken on a flight to Europe in a 
Seaboard & Western plane by an employee of the Insur¬ 
ance Company, whose duty was to survey and inspect opera¬ 
tions of insureds to determine their insurability. The fol¬ 
lowing excerpts were taken from the report: 

“The morale among the crew during my observa- 
! tions appeared high and they work as a well co¬ 
ordinated team, each one knowing exactly what his 
duty is and carrying it out in first class order. 


“This Line appears to be headed for better things 
if the present management continues to function as 
efficiently as it apparently has in the past and they 
maintain the high morale now present among all 
people in the organization.” 
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Section 2. 

OPERATIONAL HISTORY AND BUSINESS PROSPECTS. 


Operational History: 


From its base of operations in the New York area, 
Seaboard & Western, in its first ten months of operations 
(through February 29,1948), has transported cargo between 
the United States and the following points: 


Europe: 


Brussels, Belgium 
Geneva, Switzerland 
Amsterdam, Holland 
Milan, Italy 
Rome, Italy 
Shannon, Ireland 

London, 


Meeks, Iceland 
Paris, France 
Berlin, Germany 
Frankfurt, Germany 
Athens, Greece 
Stockholm, Sweden 
England 


Middle East: 

Damascus, Syria 
Cairo, Egypt 

Aden, Protectorate of Aden 
Dhahran, Saudi Arabia 

Far East: 

Singapore, Straits Settlements 

Dutch West Indies: 

Aruba 
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In addition to the above operations, Seaboard & Western 
has engaged in contract carriage of persons between foreign 
points and the United States, and has transported passengers 
as a common carrier from foreign point to foreign point.* 
Figure 1 on page 9 graphically illustrates the upward 
trend in the amount of property transported monthly by 
Seaboard & Western since May 10,1947. In exact figures the 
record reads as follows: 

Aircraft Day* Cargo 


1*47 Assigned** ton miles 

May. 31 45,518 

June. 30 157,790 

July. 31 138,783 

August. 31 128,883 

September. 63 133,021 

October. 93 185,645 

November. 113 300,282 

December . 124 176,864 

1*4* 

January . 124 184,479 

February. 116 421,739 


♦These operations do not constitute “air transportation” within 
die purview of the Gvil Aeronautics Act of 1938, as amended, hence 
are not subject to the jurisdiction of the Gvil Aeronautics Board. 
With respect to such operations, Applicant has acquired foreign land¬ 
ing rights through the U. S. Department of State. 

♦♦Figures arrived at by multiplying number of days in month by 
number of aircraft in service. 
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In evaluating these figures it must be borne in mind that in 
addition to the difficulties normally encountered in starting 
a new enterprise, Seaboard & Western has been constantly 
hampered by the restrictive provisions of Economic Regula¬ 
tion 292.1 which forbid regular and frequent operations be¬ 
tween any two points (see Section 3, where these restrictions 
are discussed in further detail). 

With this in mind the record of Seaboard & Western’s 
operations, as shown in Figure 1, affords evidence that inter¬ 
national airfreight offers great potentialities to the resource¬ 
ful carriers who are willing to enter the field. In February 
of 1948, operating with four aircraft, Seaboard & Western 
flew 421,739 ton-miles of airfreight. The average load of all 
of its eastbound flights during the month of February reached 
97% of full capacity. Seaboard & Western is convinced that 
the ability of the carrier to get airfreight business is limited 
only by the number of planes and the facilities which it can 
make available to the shipper on a demand basis. 

During the course of its operations Seaboard & Western 
has transported a variety of goods ranging from serum, which 
was used to combat a cholera epidemic in Egypt, to oil drill¬ 
ing equipment transported from the United States to Singa¬ 
pore. An illustrative list of the varied commodities and 
equipment which have been transported by Seaboard & West¬ 
ern in the ten-month period since it commenced operations 
in May, 1947 is attached hereto as Exhibit C. Figure 2, 
page 11, presents a picture of the percentages of each gen¬ 
eral class of commodity and equipment carried by Seaboard 
& Western during the period of its operations. 

As appears in Figure 2, wearing apparel has comprised 
43%% of the property carried by Seaboard & Western; and 
23%% has been miscellaneous property not subject to any of 
the general classifications shown in Figure 2. 




FIGURE 2 


TYPES OF COMMODITIES CARRIED 
AND PERCENTAGE OF EACH 

(MAY 1947 THRU FEBRUARY 1948) 


Whoring Apparel 
43.66* 


Miscellaneous 

23 . 64 % 


Watches Clocks 
A Accessories 


Livestock 


Pharmaceuticals 


Automobile Parts 


Textiles 


Machinery 


Aircraft, Aircraft 
Parts & Engines 
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The table shown in Figure 3, page 13, sets forth the rates 
now in effect for cargo transportation by Seaboard & Western 
and the comparative rates charged by the certificated carriers 
in this field. 

Despite its lower rates, Seaboard & Western has main¬ 
tained (and will continue to maintain) safety standards 
comparable to those required of the certificated carriers. In 
a recent letter to the Board, dated March 5, 1948, this Com¬ 
pany has put itself on record as recommending that: 

1. the Board, in the course of its present consideration 
of amendments to Part 42 of the Civil Air Regulations, in¬ 
clude in Part 42 certain sections of Part 41 of the Civil Air 
Regulations relating to Airman Rules and Flight Operation 
Rules; and that 

2. the Board undertake to study the safety requirements 
for international airfreight operations and promulgate sepa¬ 
rate safety regulations governing irregular airfreight carriers 
in the international field. 

Seaboard & Western has operated at these low rates and 
has maintained these high safety standards (over and above 
the requirements of Part 42 under which it is required to 
operate as a non-scheduled carrier) without the assistance of 
a subsidy and at absolutely no expense to the government. 
That Seaboard & Western has given better than satisfactory 
service within the limited scope of its permissible operations 
is evidenced by the letters from shippers which have been 
set forth in Exhibit D annexed. Though no attempt was made 
to solicit a large number of letters in support of this appli¬ 
cation, those which were obtained indicate a keen interest on 
the part of shippers in the type of transportation offered by 
Seaboard & Western. 

Seaboard & Western is convinced that the all-cargo car¬ 
riers can continue efficiently to serve the shipper more effec¬ 
tively than can the passenger carriers. Seaboard & Western, 
the pioneer all-cargo carrier in the international field, has 
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FIGURE 3 


COMPARATIVE RATES PER POUND 
AND SAVINGS TO SHIPPERS 
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built its system and operational methods to serve the shipper 
and has been entirely concerned with satisfying his needs. 
It does not have the lavish offices and maintain the luxury 
standards required in passenger operations, hence can keep 
costs and rates to a minimum, whereas the certificated pas¬ 
senger carriers have built their organizations upon the more 
lucrative and luxurious passenger traffic and are not quickly 
adapted to cargo operations. 

Business Prospects 

Until recently it was thought that because of the rela¬ 
tively high rates which must be charged for air transporta¬ 
tion, the shipment of freight by air would be necessarily 
confined to high-value, low-weight articles. That this is not 
the case has been recently demonstrated by the carriers in 
this field. Operating at rates which have been consistently 
below 40^ per ton-mile for volume shipments, Seaboard & 
Western has attracted shippers of a great variety of com¬ 
modities, by no means limited to articles of high value and 
low weight (see Figure 2, page 11, and Exhibit C annexed). 
Wearing apparel, which has constituted the largest single 
commodity group carried by Seaboard & Western, has con¬ 
sisted of relatively low value per unit merchandise. The 
following is a list of certain merchandise of this type trans¬ 
ported by Seaboard & Western: 

Men’s 


Article 



Value* 


Cotton underwear 

Per Dozen 

$ 7.00 


“ hose 

it 

u 

3.60 


Handkerchiefs 

a 

a 

2.00 


Ties 

u 

u 

11.50 


All wool overcoats 

each 


30.00 


“ “ suits 

u 


22.50, 

37.00 

Raincoats 

a 


12.00 


Cotton shirts 

a 


2.40, 

3.70 

Corduroy jackets 

a 


14.50 



♦Value is taken from shippers’ declarations. 
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Ladies’ 


Artida 


Value* 

Handkerchiefs 

Per Dozen 

$ 2.00 

All Wool coats 

each 

23.50 

“ “ suits 

u 

22.00 

Corduroy Jackets 

(( 

10.50 

“ Skirts 

u 

4.80 

Pile Fabric Coats 

a 

22.50 

Rayon Dresses 

u 

8.50 

Cotton “ 

u 

6.25 

Wool Dresses 

a 

11.50 

Raincoats 

u 

17.00 

Shoes 


3.50 


In view of the experience gained during the actual opera¬ 
tions of Seaboard & Western, it is reasonable to assume that 
the increased availability of international airfreight trans¬ 
portation facilities will attract an ever-increasing number 
of shippers and a greater variety of commodities to inter¬ 
national airfreight. Such an increase has already taken 
place in the domestic field since the non-certificated domestic 
airfreight carriers were freed from the restrictions imposed 
by Economic Regulation 292.1 and were allowed to engage 
in regular and frequent operations. In the short period of 
time since these restrictions were relaxed the non-certificated 
domestic carriers have developed the United States air¬ 
freight potential to an extent that has astounded the world, 
in the face of competition from a number of alternative media 
of transportation—rail, truck, railway express, seagoing 
vessels. In the international field, the prospective shipper 
has a much more restricted choice of transportation—slow 
surface ships or the airplane. Just as the availability of 
all-cargo planes in the domestic field, operating on both a 
regular and demand basis, has attracted shippers of com¬ 
modities hitherto reserved to slower means of transportation, 
the same development and growth can be expected in per¬ 
haps greater proportions in the international field if the 
present restrictions are relaxed. 

♦Value is taken from shippers’ declarations. 


There are a number of factors in the present world situa¬ 
tion favoring an increased demand for international air¬ 
freight. The European countries, devastated by World War 
II, will look to the United States for the goods and equipment 
necessary for the rehabilitation of their industrial, economic 
and social life. An additional impetus to the growth of air¬ 
freight to and from Europe will be furnished by the Marshall 
Plan which contemplates the movement of vast quantities of 
goods to Europe from the United States, and as a direct re¬ 
sult of this movement, the flow of goods from Europe to the 
United States will unquestionably increase proportionately. 
If given the opportunity, the non-certificated international 
airfreight carrier will play an important role in carrying 
out this program. 


Section 3 

THE PLIGHT OF INTERNATIONAL AIRFREIGHT 


The Straight jacket of Economic Regulation 292.1 

The recent report presented to the American Bar Associa¬ 
tion by its Committee on Aeronautical Law* contains the 
following statement: 

"One of the great retarding influences in the field 
of aviation today is the lag of law and legislation be¬ 
hind the great technical achievements of the War.” 

This is nowhere more evident than in the field of international 
airfreight. 

In this field Economic Regulation 292.1 has afforded the 
non-certificated carrier the right to engage in the foreign 
transportation of property on an irregular basis as a common 

♦current status of aviation law. 

By Suel O. Arnold, Wm. P. MacCracken, W. Percy McDonald, 
L. Welch Pogue, and Charles S. Rhyne, Chairman, the Committee on 
Aeronautical Law of The American Bar Association. 
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carrier. Seaboard & Western accepted the limited invitation 
which that regulation offered and has embarked upon a pro¬ 
gram to tap the air-cargo potential which its own studies and 
experience in contract operations had revealed. Now, how¬ 
ever, because of the limitations imposed by Economic Regula¬ 
tion 292.1, Seaboard & Western has reached an impasse. 
Having risked its capital in the development of this enter¬ 
prise and expended the talents and services of its officers, 
directors and operating personnel, it has come to the point 
where its own successful efforts must be curtailed lest its 
Operations attain a pattern of regularity and frequency not 
permitted by the Regulation. 

The Civil Aeronautics Board and the Federal courts have 
struggled to define the meaning of regularity and frequency 
in a number of cases wherein irregular air carriers were pro¬ 
ceeded against for alleged violations of the above Regulation. 
As a result of these cases, there has evolved the following 
language which has been employed by the Board in a number 
of cease and desist orders and by the Federal courts in several 
civil injunction proceedings.* 

An irregular carrier may not fly between any points 

“(a) in such manner that any given or uniform 
number of flights are operated between the same 
two points per day or per week or recurrently in 
successive weeks; 

“(b) regularly or with a reasonable degree of regu¬ 
larity, which regularity is reflected by the operation 
of a single flight per week on the same day of each 
week between the same two points, or is reflected 
by the recurrence of operations of two round trip 
flights, or flights varying from two to three or more 
such flights, between any same two points each week 
in succeeding weeks, without there intervening other 
weeks or approximately similar periods at irregular 
but frequent intervals during which no such flights 

♦See, for example, injunction order issued in the case of CvoU 
Aeronautics Board v. Winged Cargo, Inc., U. S. District Court, 
Eastern District of Pennsylvania, December 16, 1947. 
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are operated so as thereby to result in appreciable 
definite breaks in service: it being intended by this 
subparagraph to require irregularity in service be¬ 
tween any such points but not to preclude the opera¬ 
tion of more than one or two such flights in any 
given week, nor to prescribe any specific maximum 
limitation upon the number of flights which may be 
performed in any one week, if infrequency and ir¬ 
regularity of service is otherwise achieved through 
variations in numbers of flights and intervals be¬ 
tween flights and through frequent and extended 
breaks in service; and 

“(c) otherwise than upon an occasional and infre¬ 
quent basis restricted to such rarity and infrequency 
of flights as to preclude any uniform pattern or nor¬ 
mal consistency of operation between such points.” 

The “irregular’’ air carrier is thus confronted by a situa¬ 
tion where, in order to conform to Economic Regulation 292.1, 
it must repeatedly spread out to new geographical points 
irrespective of the demands for continued service to points 
already served. In a word, if it succeeds with the trade to 
a point where some degree of regularity is obviously called 
for, it may violate the Regulation and thus effectively suc¬ 
ceed itself out of business. 

Subdivision (b) (above) is particularly onerous in so 
far as it requires “frequent and extended breaks in service.” 
Seaboard & Western has made a conscientious effort to dis¬ 
cern the permissible scope of its operations within the mean¬ 
ing of the above language and to abide by the Regulation. In 
so doing it has acted in derogation of its best interests and 
the interests of the shipper, and has been forced to ignore 
the demands for continued service to geographical points 
and areas where it has established valuable contacts. For 
plain geographical and economic reasons, this process can¬ 
not be carried on indefinitely. Many countries, such as 
Switzerland, have only one airport suitable for landing; 
therefore every time a flight is made to Switzerland, the plane 
must land at Geneva. In such case, a strict reading of para¬ 
graph (b) (above) would require that Seaboard & Western 
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entirely discontinue operations to Switzerland periodically, 
for periods of a week or more at a time, in order to avoid a 
claim of “regularity.” Continued refusals of cargo will in¬ 
evitably result in a lessening of interest on the part of ship¬ 
pers and will necessarily hamper and restrict the ability of 
Seaboard & Western to attract new sources of business. 
Obviously, in such a situation the “irregular” carrier will 
not be able to maintain permanent contacts or build the 
reservoir of good will which is essential to the successful 
conduct of its business. 

A comparable dilemma would not face the “irregular” 
carrier operating to the State of Ohio, for example. Ohio has 
a total of seven suitable airfields, so that the carrier could 
avoid a claim of regularity by landing at different airfields 
in rotation. But even if a foreign country should have a 
sufficient number of airfields to permit such a rotation, this 
“remedy” is at best inadequate, and it is difficult to see how 
the public interest is served by requiring the carrier to resort 
to such completely illogical tactics. 

The grave effects and prejudice to the public interest of a 
similar situation in the domestic field were recognized by the 
Civil Aeronautics Board in its findings in the Order adopting 
Economic Regulation 292.5, wherein it stated: 

“At the present time applications are pending be¬ 
fore the Board in which for the first time the Board 
will be called upon to determine issues of public con¬ 
venience and necessity relating to authorization to 
engage in the air transportation of property only in 
interstate and/or overseas air transportation. Certain 
of these applications are already consolidated in pend¬ 
ing proceedings which are in various stages of adjudi¬ 
cation, but it appears that in no case will the Board 
be able to dispose finally of such issues for some time. 
During this interim period it would not be in the 
public interest to terminate or curtail such services 
and thereby lose the benefit of the experience being 
obtained in this new field of air cargo; and the proba¬ 
bility of dissipation of the operating staff and experi¬ 
ence of such carriers, interruption of operation, loss 
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of revenues and probable loss of part of their capital 
funds during the aforesaid interim period constitute 
unusual circumstances affecting the operations of such 
carriers and would impose an undue burden on such 
carriers. 

Similar conditions now apply to the international air¬ 
freight field. Xon-certificated carriers in this field, as in the 
domestic field, should be given the opportunity to establish 
patterns of operation, so that the experience gained in these 
experimental and developmental operations will be available 
to Congress and to this Board when the industry emerges 
from its formative stage. At that time, a clear-cut policy on 
international airfreight transportation can be established 
which will more effectively promote the national interest. 

Inequality of Treatment—Domestic versus interoatonal non- 

certificated air carrier. 

On May 5, 1947 the Board enacted Economic Regulation 
292.5 exempting domestic non-certificated carriers of prop¬ 
erty from the requirement of obtaining a certificate of public 
convenience and necessity before engaging temporarily in 
regular operations. In promulgating this Regulation the 
Board recognized the public need for granting relief to 
domestic air-cargo carriers, and with commendable foresight 
and appreciation of the practical need for experimentation to 
insure the full development of air cargo, the Board found 
that: 


"carriage of property by air is in the public interest, 
meets a public need, and although still in its infancy 
is likely to become an industry, utilizing new methods 
and techniques which will develop only with time, 
experience and opportunity for experimentation. The 
need and the opportunity cannot be adequately met 
by confining such carriers of property, which at the 
present time do not hold certificates of public conveni¬ 
ence and necessity, to the irregular operations which 
they have heretofore conducted or may hereafter con¬ 
duct pursuant to section 292.1 of the Economic Regu¬ 
lations, or which they may continue to conduct on a 
non-common carrier basis.” 
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At the same time, however, the Board refused to extend the 
same exemption to foreign transportation of property, 
stating: 

“Section 292.5 will not provide for exemption from the 
Act with respect to the carriage of cargo in foreign air 
transportation. The Board finds that an exemption 
with respect to such transportation is not justified in 
view of the recent substantial extension of our inter¬ 
national air transportation system, as well as the 
recent award of foreign air carrier permits, and in 
view of the smaller traffic potential which the Board 
finds to exist presently in the field of international air 
transportation as compared with interstate or overseas 
air transportation.” 

Today, the latter finding can only be explained in the light 
of the following facts: 

1. That the hearings were held in January, 1947, 
before Seaboard & Western had commenced operations 
and before any real effort had been made by existing 
carriers to explore or develop international airfreight; 

2. That there were no non-certificated international 
airfreight carriers represented at the hearings; and 

3. That the international airfreight field is such a 
dynamic one that conditions which now exist could not 
have been foreseen. 

Experience since that time demonstrates that the three 
stated grounds for the Board’s refusal to extend the exemp¬ 
tion to international air-cargo carriers are no longer valid. 
It is now clear that: 

1. The “substantial extension” of our international 
air transportation system has not resulted in any sub¬ 
stantial extension of facilities as far as international air¬ 
freight is concerned. At the present time three United 
States flag carriers, historically specializing in the field 
of passenger travel, hold certificates of public convenience 
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and necessity authorizing foreign air transportation of 
property over the North Atlantic route. To the best of 
Applicant’s knowledge and belief, the earliest date that 
any of these certificated carriers commenced operations 
with aircraft specially adapted to and used solely for the 
carriage of cargo was January 31, 1947. As of February 
29, 1948, these carriers operated a total of only two once- 
weekly all-cargo schedules to Europe, utilizing a total of 
three cargo aircraft on this operation as follows: 

One carrier operates no all-cargo schedule; 

i One carrier operates one once-weekly all-cargo 
schedule to points in Europe and Asia; 

One carrier operates one once-weekly all-cargo 
schedule to Europe. 

Applicant is informed that one of these carriers has 
announced an additional all-cargo schedule from New 
York to Geneva, to commence March 1,1948. 

2. The award of air carrier permits to foreign air 
carriers is not a valid reason for denying relief to non- 
certificated U. S. carriers engaged in international air¬ 
freight So far as Applicant is able to determine no foreign 
air carrier is at the present time engaged in airfreight 
operations in all-cargo aircraft across the Atlantic. How¬ 
ever, several foreign carriers have recently indicated an 
interest in airfreight and have commenced limited car¬ 
riage of property on a trial basis in connection with their 
passenger trade. One foreign carrier has within the past 
week announced the inauguration of a world-wide air¬ 
freight service. It may be expected that others will 
follow, and unless American competition is aggressive 
and resourceful, United States supremacy in this field 
will be lost to foreign competition. It would seem a highly 
questionable policy for the United States to rely upon for¬ 
eign carriers to develop this new industry. 
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3. Though complete statistics are not available, it 
might well be questioned whether the traffic potential 
in the field of international airfreight is, in fact, “smaller” 
than the potential in the domestic field; but in any event 
the comparison by the Board of the domestic and the 
international airfreight potentials is without significance 
in a consideration of the need for the relief sought herein. 

It is comparable to saying that a large grocery or novelty 
chain organization should not open a store in the State of 
Florida because the sales potential there is smaller than 
in the State of New York. Seaboard & Western’s experi¬ 
ences in the international airfreight field have demon¬ 
strated that it is not a question of whether there is a 
small or large potential in the field—the business is there 
for those who can offer the services. 

Moreover, even if the international potential were smaller 
than the domestic potential in May, 1947 when Economic 
Regulation 292.5 was adopted, the experience of the domestic 
cargo operators has demonstrated that the potential which 
the Board envisioned for domestic traffic has reached astro¬ 
nomical proportions. As pointed out in Section 2, since 
restrictions were relaxed on domestic airfreight carriage by 
the enactment of Economic Regulation 292.5, the availability 
of all-cargo planes operating on regular and demand basis 
has attracted shippers of merchandise hitherto forced to use 
slower means of transportation. 

The availability of new transportation facilities in itself 
creates a demand; and as international airfreight facilities 
are expanded to meet the needs of an increased number of i 
shippers, markets will be thereby broadened and new traffic 
generated as in the domestic field. Since international trans¬ 
portation is perforce a long-haul operation and consequently 
is more ideally suited to airfreight operations than is domes¬ 
tic transportation, it is obvious that international airfreight 
faces a tremendous expansion if the present restrictions 
hampering its development by the non-certificated carriers 
are removed. 
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Section 4 

MILITARY IMPORTANCE OF 
INTERNATIONAL AIRFREIGHT 

Events of our time point up a vital need for the develop¬ 
ment of fleets of air-cargo planes which will be readily avail¬ 
able to our armed forces in the event of a national emergency. 
As was stated in the Report of the Congressional Aviation 
Policy Board: 

“The domestic and foreign air commerce of the 
United States should be fostered and promoted by 
whatever means appear most practical until it reaches 
such stature in passenger and cargo capacity as to con¬ 
stitute in crisis an adequate logistical air arm of the 
National Defense Establishment.” (Italics added) 

The need for the development of aircraft types designed 
exclusively for airfreight operations is urgent and has been 
universally emphasized by our military leaders. In a recent 
article, Major General Hugh J. Knerr, Inspector General of 
the United States Army, pointed out that this need can be 
fulfilled with resulting economy to our Government by the 
effective utilization of commercial airfreight carriers. Gen¬ 
eral Knerr stated 

. . I believe there is a plan under which the mili¬ 
tary could count on a large backlog of aircraft of 
correct types to meet its logistic requirements with¬ 
out interfering with the vital job of transporting 
passengers. 

“The opportunity to build this necessary backlog lies 
in the broad field of general commercial air cargo 
operations. It is an opportunity long overlooked in 
our search for a procurement program that would give 
us an adequate nucleus of airpower with relatively 
small peacetime appropriations (Italics added) 

♦The Pegastts, January 1948 (monthly publication of Fairchild 
Engine and Airplane Corporation). 
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In the same article, General Knerr advocates what 
amounts to a partnership between the Air Force Reserve and 
the non-certificated airfreight carriers, and recommends that 
the government share in the development costs of new all¬ 
cargo aircraft quickly adaptable to military needs and 
utilized by the non-certificated cargo carriers in conjunction 
with Air Force training programs. Another recent article* 
reports on the plan outlined by Major General William H. 
Tunner, Commanding General of the Atlantic Division of the 
Air Transport Command, which plan contemplates an or¬ 
ganization within the Air Force Reserve comparable to the 
ATC. The article states: 

"Civilian organizations whose industrial or com¬ 
mercial activity is closely allied to that of ATC and 
who agree to sponsor an affiliated unit, will assist in 
supplying personnel, in providing training material 
and equipment, in devising courses and methods of in¬ 
struction, and in providing facilities and office space.' 7 

It is Seaboard & Western’s opinion that international all¬ 
cargo carriers afford an extremely vital instrument for the 
successful development and operation of such a plan. 

Recently, considerable stress has been placed on the mili¬ 
tary importance of developing our domestic airfreight fleet** 
The domestic airfreight carriers, freed from the restrictions 
imposed by Economic Regulation 292.1, are now developing 
new techniques and equipment which will enable them to 
play an important part in any training program which may 
be devised and will be a valuable adjunct to our air force 
in the event of a future conflict However, it is Applicant’s 
firm belief that the development of an international air¬ 
freight fleet is of equal or greater importance and is, in fact, 
an urgent necessity in the present grave world situation. 


♦American Aviation Daily (February 17,1948). 

♦♦Statement of Earl F. Slick, entitled "A Recommended Plan for 
the Domestic Airfreight Industry,” January, 1948. 
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There are many factors peculiar to international airfreight 
operations which are not present in the domestic field. Eco¬ 
nomic differences in international air transportation result¬ 
ing from the longer routes traversed, additional equipment 
for safety, increased numbers in each crew—to name a few 
—dictate a sharp need for the development of more special¬ 
ized aircraft designed to operate with maximum efficiency 
under these conditions. Aircraft in international air trans¬ 
portation must be designed to operate into and out of many 
different air fields in foreign countries where uniformity 
of size and pattern may be considerably less than in our own 
country. 

The present training of navigators, radio operators and 
pilots for overseas flying is of vital importance in the event 
of a national emergency, and this training can best be accom¬ 
plished by the full development of the international air¬ 
freight industry. The technique of overseas flight, the op¬ 
erational practices, and the equipment required are mark¬ 
edly different from the technique, operational methods and 
equipment necessary for a safe operation on trans-conti¬ 
nental routes. Trans-continental air transportation is hy 
comparison short-haul flying, due to the availability of 
intermediate airport facilities, excellent communication fa¬ 
cilities and navigational aids. In domestic flights, pilots 
utilize radio aids, and the ships are ordinarily manned 
by a flight crew of only two or perhaps three persons. Inter¬ 
national flights, on the other hand, require a larger crew. On 
each flight Seaboard & Western uses a multiple crew con¬ 
sisting of from seven to ten members, including pilots, radio 
operators, navigators and engineers. Flying conditions en¬ 
countered in international flights are entirely different from 
those encountered on domestic flights, weather conditions 
ranging from extreme heat to extreme cold. 

Thus, though domestic carriers can provide valuable 
training so far as the limited scope of their operations per- 
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mit, only the international carriers can provide the all¬ 
essential experience in trans-ocean flying. 

Seaboard & Western feels that the obvious training ad¬ 
vantages offered by international airfreight operations can 
best be accomplished through effective utilization of the non- 
certificated airfreight carriers with their more flexible op¬ 
erations. The resourcefulness and feeling of responsibility 
demanded of all members of the flying crews of these carriers 
cannot be acquired in scheduled point-to-point operations 
where all details are pre-arranged by permanent personnel 
stationed at each point of landing. A recent article in Avia¬ 
tion Week (February 9,1948) points out that, 

“If the need arose the non-certificated lines could 
turn their full organizations over to the Government’s 
service on briefer notice than could the scheduled 
airlines with their involved ownership and commit¬ 
ments.” 

Seaboard & Western is ready and willing to assist in any 
such training program to the extent its facilities permit 
However, Applicant submits that unless and until the present 
restrictive laws and regulations are removed and the non- 
certificated airfreight carrier is allowed to expand its opera¬ 
tions in the international field, these carriers cannot develop 
adequate air fleets and facilities and, in fact, will have to 
curtail or discontinue operations entirely, with the result 
that the planes, operational experience, and experimentation 
essential to the successful conduct of such a training pro¬ 
gram and to our national defense in general will be lost. It 
is in the public interest therefore, that the development of 
the international airfreight industry be encouraged through 
more effective use of non-certificated carriers who have faith 
in its future and possess the progressive leadership and 
imagination to help it grow. 
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Section 5 

ECONOMIC, SOCIAL AND POLITICAL IMPORTANCE 
OF INTERNATIONAL AIRFREIGHT 

The fullest utilization of the aircraft as an instrument 
of world commerce and trade is of vital significance to the 
economic, social and political development of the world. The 
increased speed with which goods are moved from one coun¬ 
try to another is by no means the only factor. Of far greater 
significance is the creation of new markets and the exchange 
of goods of all types and uses on a scale hitherto unimagined. 

Tangible evidence of the culture of any nation and its 
way of life can be made readily available to the peoples of 
every other nation. The traders of Magellan’s day, the 
Yankee Clipper ships, and the modern steamships have shown 
us the path. The airplane properly developed and utilized, 
free to make the most inaccessible community the greatest 
port, can indeed build this path into a veritable highway 
which will lead us to the “one world” which civilization is 
seeking today. There is no reason that the realization of these 
aims cannot be obtained in the foreseeable future, provided 
an intelligent airfreight policy is adopted. 

The political as well as economic significance of interna¬ 
tional airfreight is given particular emphasis at this time by 
the projected European Recovery Program. The operation 
of this plan will require that billions of pounds of commodi¬ 
ties will flow from this continent to Europe. The extreme 
urgency of the political and economic situation in all the 
countries participating in the Marshall Plan requires that 
the speediest possible means of transportation be employed. 
Airfreight provides this means. In addition to these con¬ 
siderations, the psychological effect of airfreight fleets bring¬ 
ing aid to the war-torn peoples of Europe cannot be mini¬ 
mized. 
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Section 6 
CONCLUSION 

At some time a decision must be reached as to whether 
international airfreight, a new business, can best be devel¬ 
oped by all-cargo carriers or as an adjunct to the presently 
certificated passenger carriers, or whether a combination of 
both methods might not be most effective. Seaboard & West¬ 
ern does not believe that now is the time to fix upon a rigid 
policy to govern the future development of this dynamic new 
industry, but submits that the Board, by confining interna¬ 
tional non-certificated airfreight carriers to “irregular” and 
“infrequent” operations, has, in effect, prematurely resolved 
the issue in favor of the certificated carriers. Immediate 
relief is required if Seaboard & Western, the pioneer in this 
field, is to stay in business. The Board has it within its 
power to remove the present restraints which are stifling 
Seaboard & Western and obstructing the growth of the inter¬ 
national airfreight industry at large, by following the prece¬ 
dent established in the domestic airfreight field and allowing 
for regulated interim competition on the part of presently 
non-certificated airfreight carriers. Only in this way can 
experience be gained which will give to the Board and to 
Congress the knowledge required to formulate a wise and 
enduring policy. 

Seaboard & Western does not suggest that the interna¬ 
tional airfreight field be opened to the unregulated competi¬ 
tion of an unlimited number of non-certificated carriers, but 
would limit the exemption to those who have demonstrated 
ability to provide the service and who have applications pend¬ 
ing for a certificate of public convenience and necessity for 
cargo only. 

What would be the cost of opening the door of inter¬ 
national airfreight to the non-certificated carrier? It would 
involve no cost to the United States Government. Certainly 
there can be no detrimental effect upon the certificated pas- 
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senger carriers who have amply demonstrated their indiffer¬ 
ence to this new and potentially great field and are nnable 
or unwilling to handle properly the tremendous potential 
airfreight traffic. The issues were clearly perceived by former 
Chairman Landis of the Civil Aeronautics Board, when he 
stated in a colloquy with counsel for the Air Transport Asso¬ 
ciation during oral argument before the Board on the adop¬ 
tion of the Economic Regulation 292.5: 

“* * * are we so sure of ourselves that we should 
confine and restrict international transportation along 
the lines you suggest when the only cost of not doing 
so will be to allow some diversion of air cargo revenues 
from our international carriers? That is the only price 
you would have to pay for the information, and as 
against that, what are the assets? 

Unknown new cargo routes, new equipment devices 
that the certificated carriers may not develop, human 
ingenuity, the future of a possibly great enterprise.” 


But far from having an adverse effect on the certificated 
carriers, the operations of the non-certificated carriers in 
developing international airfreight will generate a constantly 
increasing demand for this type of service, to the benefit of 
the certificated and non-certificated carriers alike. 

The history of regulation of other forms of transportation 
clearly demonstrates that the pattern and direction of growth 
has been assured before regulation was applied. To fit this 
new and dynamic business of international airfreight into 
a framework of regulation conceived for passenger service, 
and admittedly so repressive that the non-certificated do¬ 
mestic airfreight carrier could not survive under it, is to 
refute history and to deny the importance of airfreight to 
world trade and national defense. 
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REQUEST FOR RELIEF 

For the aforesaid reasons, Seaboard & Western respect¬ 
fully requests the Board to find that there are unusual cir¬ 
cumstances affecting the operations of Seaboard & Western; 
and that the present enforcement of the provisions of sub¬ 
division (b) (3) of Section 292.1 of the Board’s Economic 
Regulations is an undue burden on the Applicant and is not 
in the public interest; and it is further 

Requested, that the Board acting pursuant to the pro¬ 
visions of Section 416(b) of the Civil Aeronautics Act and 
such other provisions of the Act as may be applicable, issue 
an order temporarily exempting Seaboard & Western from 
the provisions of subdivision (b) (3) of Section 292.1 of the 
Economic Regulations authorizing it to conduct airfreight 
operations on a demand basis between the United States, 
Europe and the Middle East, the areas proposed to be served 
in its pending application for a certificate of public con¬ 
venience and necessity; said exemption to continue during 
the interim period until final action is taken on the said cer¬ 
tificate application; and it is further 

Requested, that said order of the Board provide that 
such temporary exemption will not preclude other operations 
by Seaboard & Western pursuant to the provisions of Sec¬ 
tion 292.1 of the Economic Regulations, and that Applicant 
shall be subject to said Section 292.1 in all other respects 
as an Irregular Air Carrier; and it is further 

Requested in the alternative, that should the Civil 
Aeronautics Board determine that the public interest can 
best be served and the relief sought herein best effected by 
a general broadening of Section 292.1 of the Economic Regu¬ 
lations, in order to remove existing limitations upon regu¬ 
larity and frequency of service in the international airfreight 
field, or by the creation of a new classification of non-cer- 
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tificated international airfreight carriers authorized to oper¬ 
ate on a demand basis, then Applicant requests such alterna¬ 
tive relief and such other and further relief as the Board may 
deem appropriate. 

Unless the Board is of the opinion that a hearing is un¬ 
necessary to permit it to issue an order granting the relief 
sought herein, Applicant requests that the Board order an 
early hearing on this application. 

Dated: New York, March 29,1948. 

Respectfully submitted, 

Seaboard & Western Airlines, Inc. 

Raymond A. Norden 

President. 
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VERIFICATION 

State of New York 
County of New York 

Raymond A. Norden, being duly sworn, deposes and says 
that he has read and is familiar with the contents of the 
aforegoing application and the attached exhibits; that he 
intends and desires that in granting or denying the relief 
requested, the Civil Aeronautics Board shall place full and 
complete reliance upon the accuracy of each and every 
statement therein contained; that he is familiar with the facts 
therein set forth and that to the best of his opinion and 
belief, every statement contained therein is true and no such 
statement is misleading; the reason this verification is made 
by deponent and not by the Applicant is that the Applicant 
is a Delaware corporation and deponent is the president 
thereof. 



Raymond A. Norden 

President 

Seaboard & Western Airlines, Inc. 


Subscribed and sworn to 
before me, on this 29th 
day of March 1948. 


HELEN RAY TRUSSLER 

NOTARY PUBLIC, STATE OF NEW YORK 
Residing in Kings County 
Kings Co. OkS No. 90TRcg. No. 46-T-8 
Certificate filed in 

N. Y. Co. Olds No. 162, Reg. No. 36-T-8 
Commission expires March 30, 1948 
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CERTIFICATE OF SERVICE. 

I hereby certify that I have this day served the following 
notice of this application upon all interested parties as named 
in said notice, by causing copies thereof, properly addressed, 
to be mailed by registered mail to each of said parties at the 
addresses indicated. 


John P. Moore, 

Attorney for Seaboard & Western 
Airlines, Inc. 

Dated: March 29,194S 
Washington, D. C. 


Please Take Notice that an application pursuant to Sec¬ 
tion 416(b) of the Civil Aeronautics Act of 1938, as amended, 
for a temporary exemption order authorizing the transpor¬ 
tation of property on a demand basis between the United 
States, Europe and the Middle East, has on this 29th day of 
March, 1948, been filed with the Civil Aeronautics Board by 
Seaboard & Western Airlines, Inc., 16 Liberty Street, New 
York 5, New York. 


Very truly yours 

Douglas M. Amann, Esq. [sdg] 
Douglas M. Amann, Esq. 

John P. Moore, Esq. [sdg] 
John P. Moore, Esq. 

Attorneys for 

Seaboard & Western Airlines, Inc. 



Copies to: 


The Honorable, 

The Secretary of State, 

Washington 25, D. C. 

Attention: Chief, Aviation Division 

Transcontinental & Western Air, Inc., 
101 West 11th Street, 

Kansas City 6, Missouri 

American Overseas Airlines, Inc., 

100 East 42nd Street, 

New York 17, New York 

Pan American Airways, Inc., 

135 East 42nd Street, 

New York 14, New York 

Hon. Thomas E. Dewey, 

Governor of the State of New York, 
Albany, New York 

Director, Bureau of Aviation, 

New York Department of Commerce, 
Albany, New York 

Hon. William F. O’Dwyer, 

Mayor of the City of New York, 

City Hall, 

New York, New York 

Port of New York Authority, 

111 8th Avenue, 

New York 11, New York 
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EXHIBIT B 

x Officers: 

Raymond A. Norden, President 

Mr. Raymond Norden began Ms aviation career in 1934 
when he became associated with Aero Insurance Under¬ 
writers, one of the leading aviation insurance groups in the 
country. He was originally an underwriter for this firm in 
the New York office and in 1938 was transferred to CMcago 
as Assistant Branch Manager, where he remained until 
January 1942. In these years he acquired an intimate knowl¬ 
edge of many of the problems connected with the organiza¬ 
tion, administration and operation of many different types 
of commercial aviation enterprises. He entered the Army 
Air Forces in January 1942, serving with the Air Transport 
Command as a pilot and later as a Staff Officer in the Head¬ 
quarters, Continental Division. He attained the rank of 
Captain and upon release from active duty returned to the 
aviation insurance field as Executive Underwriter for Aero 
Insurance Underwriters, New York, where he remained 
until the formation of Seaboard & Western Airlines, Inc. 

Abthtjb Y. Norden, Executive Vice President and 
Treasurer 

Mr. Arthur Norden has devoted the major portion of the 
past ten years to work connected with aviation. Prior to 
the war he was employed in an executive capacity in the 
aviation insurance business as Manager of the Aviation 
Division of the Associated Agencies, Inc., located at CMcago, 
Illinois. He was commissioned in the Army Air Forces in 
January 1943, served as a ferry pilot for a short period, and 
thereafter was assigned to duty as a Flying Safety Officer 
in Headquarters, Ferrying Division, Air Transport Com¬ 
mand. In April 1945 he was assigned to the India-China 
Division as Division Flying Safety Officer, in which capacity 
he supervised the safety program of this Division wMch 
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operated a fleet of 495 transport type aircraft, principally 
over the famons “Hump” route. Upon de-activation of the 
Division, Major Norden was reassigned to Air Transport 
Command Headquarters as Chief of the Flying Safety Sec¬ 
tion, Air Safety Division, where he supervised the Air Trans¬ 
port Command’s Fly safe Project. Immediately after the 
war he became interested in the possibilities of international 
airfreight and, in cooperation with Raymond A. Norden, 
conducted a survey of the potential in this field so far as 
was possible at that time. In his capacity as Executive 
Vice President of Seaboard & Western Airlines, Inc., Mr. 
Xorden coordinates activities of the Operations, Maintenance 
and Sales Departments. 

Cakl D. Brell, Vice President, Operations 

Mr. Brell acquired an intimate knowledge of aviation 
during the past nine years, six of which were with the U. S. 
Army Air Forces. With the exception of one year as a 
flying cadet, all of his time in the army was spent with the 
Air Transport Command where he acted in both staff and 
command capacities. His numerous duties included Squad¬ 
ron Operations Officer, Squadron Commanding Officer, 
Ferried and Training Aircraft Maintenance Officer for Head¬ 
quarters Continental Division of the Air Transport Com¬ 
mand, and Executive for Operations, Headquarters, Pacific 
Division. He was released from active duty in January 1947 
as a Lieutenant Colonel. During his period of service he accu¬ 
mulated an extensive practical working knowledge of opera¬ 
tions, maintenance and supply problems connected with the 
operation of C-54 type aircraft As Vice President in Charge 
of Operations for Seaboard & Western, Mr. Brell supervises 
all matters concerning aircraft routes, enroute facilities, 
communications and all flight personnel He is responsible 
for the safety and efficiency of the operating personnel, 
exercises close scrutiny of crew qualifications, supervises 
training procedures and coordinates maintenance and traffic. 
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Warben H. Renninger, Vice President in Charge of 
Maintenance and Engineering 

Mr. Renninger has been closely associated with aviation 
activities for the past fourteen years. He was originally 
employed by American Airlines, and then by TACA Airways 
System as Maintenance Supervisor, Nicaraguan Division. 
Later he joined Parks Air College as Chief Pilot of their 
school located at Sikeston, Missouri. Mr. Renninger also 
served with the Army Air Forces, and spent the last four 
years of the war in the Air Transport Command, principally 
as Maintenance Supervisor and Staff Officer. Prior to going 
overseas in May 1945 he acted as Chief Maintenance Officer 
for Military Air Transport, where he was responsible for 
the maintenance and fleet utilization of approximately 250 
C-47 aircraft. Overseas he served with the Pacific Divi¬ 
sion as C-54 Maintenance Officer and Engineering Test Pilot 
at Hickam Field. During this period he acquired a compre¬ 
hensive knowledge of the maintenance problems of C-54 air¬ 
craft. Upon his release from active duty as a Major in 
March, 1946, and prior to joining Seaboard & Western, Mr. 
Renninger returned to TACA Airways System as Assistant 
Director of Engineering. Mr. Renninger’s duties with Sea¬ 
board & Western charge him with the responsibility for the 
airworthiness of aircraft and the maintenance of safety 
standards. 

Wallace P. Neth, Secretary 

Mr. Wallace Neth has been active in the aviation field 
for the past six years. He was originally associated with 
North American Aviation in production control. He later 
obtained a commercial pilot’s license and instructor and in¬ 
strument ratings. He joined the Ferry Command in early 
1942 and flew as a civilian pilot until Commissioned in Janu¬ 
ary, 1943 in the Army Air Forces as a Second Lieutenant, 
and later Captain. Captain Neth ferried all types of Army 
aircraft during his service with the Army, and after graduat- 
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ing from the C-54 Airline Pilot course at Homestead, Florida, 
was assigned overseas to the India-China Division where he 
flew 700 hours over the “Hump” as a first pilot in a 4-engine 
aircraft During this time he served on the staff of the 
Bengal Wing which operated the largest C-54 fleet on a 
sustained mission. In this capacity he participated in the 
planning and execution of the “Cannon Project,” which in¬ 
volved the movement of thousands of Chinese soldiers from 
Western China to Shanghai. He participated in the pioneer¬ 
ing of transport routes across Burma, China, Siam and the 
Philippines. On his return from overseas he was assigned 
to Headquarters, Air Transport Command, as Executive of 
the Air Safety Division. As Secretary, for Seaboard & 
Western, Mr. Neth is in charge of traffic matters, supervises 
the activities of billing, documentation, warehousing, ground 
transportation and loading. 
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EXHIBIT C 


Wearing Apparel 
men’s overcoats and snits 
ladies’ coats, dresses and 
suits 

men’s shirts 

raincoats 

underwear 

hosiery 

handkerchiefs 

furs 

shoes 

hats 

ribbons 

blouses 

hat braids 

skirts 

ties 

jackets 

Miscellaneous 

jewelry 

pictures 

paintings 

films 

documents 
animal skins 
synthetic stones 
lamp shades 
books 

sample boxes 
plaster casts 
glue 

paper weights 
buttons 

Christmas tree ornaments 
musical instrumen ts 
picture frames 
glass 

antique articles 
music boxes 
photographic products 


Miscellaneous (cont’cL) 
cigarette paper 
wood carvings 
lighters 
skiis 

silverware 

caskets 

wire hangers 

ball pens and cartridges 

optical frames 

umbrellas 

post cards 

ash trays 

cigars 

table covers 

plastic toys 

map backs 

plastic samples 

artificial flowers 

fire brick 

chrome 

ore 

boiler tubes 

canned food 

spaghetti 

flower seeds 

biscuits 

canned fish 

cheese 

chocolate 

gift parcels 

herrings 

candy 

Machinery 

super-charger testing unit 
dredging equipment 
oil refinery equipment 
ships’ propeller shafts 
washing machines 
radio accessories 
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Machinery— (cont’d.) 
radio activity detectors 
electrical appliances 
oil burners 
typewriters 
gas meters 
roller bearings 
castings 

Aircraft and Aircraft 
Parts 

entire aircraft 

aircraft engines 

propeller shafts 

propellers 

wings 

tires 

landing gear parts 
miscellaneous accessories 

Automobile Parts 
generators 
batteries 
crankshafts 
radiators 
tires 

miscellaneous accessories 


Livestock and Animals 

dogs 

mice 

rams 

hares 

breeding horses 
race horses 

Textiles 
cotton padding 
cotton 

silk and artificial silk piece 
goods 

woolen piece goods 
ravon piece goods 

Pharmaceuticals 

streptomycine 

penicillin 

sulfa drugs and derivatives 
cholera vaccine 
saccharin 

Cameras 

Watches, Clocks and Acces¬ 
sories 
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Kohxer,Gehrig & Co.. 

INC 

CUSTOM HOUSE BROKERS 


INTERNATIONAL FORWARDERS 


Heavg Machinery 
Freight t ntractora 



International Removals 
Insurance-Trucking 


15 MOORE STREET 


NEW YORK 4, N. Y. 


CANADIAN OFFICES: 

MONTREAL. QUEBEC 
tU *T. NICHOLAS STRKCT 

TORONTO. ONTARIO 
ZS WCLUNSTON ST. WEST 


March 15, 1948 


TO WHOM IT MAY CONCERN: 

Our firm has been engaged for many years in 
forwarding merchandise for our customers to points 
all over the world. Recently v/e commenced shipping 
goods by air, using Seaboard & Western Airlines, Inc. 
We are convinced that the benefits to our customers 
in utilizing air transportation are numerous, in¬ 
cluding speedy delivery, broadened markets, more 
rapid turnover of inventories, reduced packaging 
costs and reduced insurance costs. In dealing with 
Seaboard & Western we find that in addition to offer¬ 
ing lower rates than the scheduled international air 
carriers serving Europe and the Middle East, this 
Company gives exceptionally prompt and satisfactory 
service. 

We are informed that Seaboard & western is hampered 
in conducting its operations by the restrictions 
against flying with any degree of regularity. We 
definitely feel that these restrictions should be 
removed and this type of all-cargo carriage be made 
available as the shippers 1 needs require. 


Very truly yours. 



Ail qioiitioni are tubject to confirmation and contract* contingent upon itrikcs, delay* in delivery and ocher cauae* 
beyond our control. Insurance effected only on ipecial rcqucit. Rate* (object to change without notice. All *bip- 
ments handled a* per term* and condition* of the New York Freight Forwarder* and Broker* Aoociatioo. Inc. 

PLEASE ADDRESS ALL COMMUNICATION'S TO THE CORPORATION 
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royal Merchandising Corporation 

88 UNIVERSITY PLACE - NEW YORK 3, N. Y. 

March 18th, 1948. 


TO WHOM IT MAY CONCERN: 


Royal Merchandising Corporation of the above address 
is engaged in the Importing and Exporting of Men’s and Women’s 
wearing apparel and some general merchandise to the European 
ContinBnt and from there to the United States. 


We have found the Seaboard & Western Airlines, Inc., 
an Invaluable business aid in their perfectly efficient trans¬ 
portation of goods for us...so much so, that we have completely 
discontinued our shipping of merchandise via sea. 


As a result of our experience with Seaboard & Western 
weare firmly convinced that international air transportation, 
at reasonable rates, is an important business necessity. We 
b elieve that such transportation to points to and from Europe 
and the middle East will be an ever increasing source of business 
t o us, thnough improved service to our customers. 


We believe that such service can best b e supplied by 
the Irregular all-carrier lines, who are primarily concerned 
with the speedy carrying of freight and are unhampered b y pass¬ 
enger service as are the scheduled air-lines. 


Seaboard & Western ‘“‘Irllnes have served us most efficiently 
at all times. Our goods have been delivered promptly and in good 
order and therefore to our complete satisfaction. 


Truly yours. 



Corporation 


Export Manager 
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TO WHOM IT MAY CONCERN: 


We the undersigned ere engaged in the business of 
export and import and have found frequent need to avail our¬ 
selves of the servioes of Seaboard and Western Airlines, Inc. 
in transporting merchandise of various description to various 
points in Europe, The Middle East, The Ear East and other 
places * 

It is our earnest opinion that readily available 
international air transportation at a reasonable oost is an 
urgent present-day need* Air cargo transportation to points 
in Europe and the Middle East mill greatly increase the ter¬ 
ritory which we ©an serve and will add to the efficiency of 
our services by eliminating many distribution problems brought 
about by loss of time in transit. 

We feel that this service can best be provided by 
the irregular all-cargo carriers whose primary consideration 
is the rapid transportation of freight and who are not concern¬ 
ed with transportation of passengers on scheduled routes* 

I have found in my dealings with Seaboard and Western 
Airlines, Inc* that their organisation is prompt and efficient 
and that their people in the organisation are capable of hand¬ 
ling this all-cargo air transportation* 


Yours very truly, 

GREAT EMPIRE EXPORT A IMPORT CORP* 

"V 


X 

L 


"Ni ' . 

* Herlinger 


h/sle 
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92 LIBERTY STREET • NEW YORK 6, N. Y. 


TELEPHONES 

REFER TO REF. DICEY 0-3944 

<10 UNES) 

March 23 , 1948 


CORRESPONDENTS 
THROUGHOUT 
THE WORLD 


Seaboard & Western Airlines 
16 Liberty Street 
New York, N. Y. 


FREIGHT 

CONTRACTORS 


To Whan It May Concerns 

This firm # is engaged in foreign freight forwarding and has frequent¬ 
ly availed itself of the services of Seaboard and Western Airlines, 
Inc., in transporting merchandise to points in Europe and the Middle 
East. 


LIGHTERAGE 

CARTAQC 

INSURANCE 

WAREHOUSINO 

• 

SHIPMENTS 


It is my opinion that readily available international air freight 
transportation at a reasonable cost is in urgent need today. We have 
shipped a considerable amount of mercha dise by air, mainly womens* 
wear. n 

All-cargo carriers are in the best position to supply the needs of 
foreign freight forwarders because of the flexibility of their opera¬ 
tions, and the fact that they are only concerned with flying freight 
and therefore devote their entire efforts to satisfy the needs of the 
shipper. Seaboard & Western Airlines has always provided efficient and 
prompt service. 


CONSOLIDATED 
AND DISTRIBUTED 


Very truly youra. 


TRANS WORLD SHIPPING CORP. 



AIR FREIGHT IB/adg 

AIR EXPRESS 
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5 au Avenue Shop 

S. A. 

R. D. C. Gand 56078 


BRUXELLES 

GAND 

9. rue Leopold 

5, rue de la Catalogue 

T£L. 17.82.15 

TgL. 171.18 

Kredietbank 

Grand-Place 

Kredietbank 

PI. d’Armes 43 - 410 

Compte Ch. Post. 212.90 

Compte Ch. Post. 154.67 

Votre r6f6rence : 

S 638 

Notre r6f6rence : 


FOR THOSE CONCERNED 



BRUXELLES. 

GAND. 


if 16 , Mars 


_19 


48. 


Gentlemen: 


The Fifth Avenue Sh ops of Bruxells and Gand are 
wearingapparel shops in Belgium* selling American goods 
which are imported from the United States. 


All our merchandise for almost one year has been 
imported from the United States and brought over by the 
Seaboard & Western Airlines* Inc. 


After trying several of the scheduled air-lines, 
we found that Seaboard-Western was the most efficient and 
have proven to us that their rapid!dy of transport service 
ha s enabled usto increase our sales and keep us constantly 
supplied with fresh merchandise. 


As the result of our experience with Sea-Board, we 
ar e constantly flying our goods over and have abandoned the 
slower, sea transporation. We believe that international 
air transportation is (provided it is supplied at low rates) 
of great help id increasing business between the American & 
European continents. 


Seaboard & Western Airlines have proven to our 
complete pleasure and satisfaction that they are a depend¬ 
able, prompt and efficient transport carrier. 


Very truly yours. 



E. Dacher, Directeur Generale 
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51-A Motion to Dismiss and/or Dewy Application 

COMES NOW Pan American Airways, Inc. (here¬ 
inafter referred to as “Pan American”) and respectfully 
requests the Civil Aeronautics Board to dismiss and/or 
deny the application of Seaboard & Western Airlines, Inc. 
(hereinafter referred to as “Seaboard”) for an exemp¬ 
tion order, pursuant to Section 416(b) of the Civil Aero¬ 
nautics Act, permitting Seaboard to engage in foreign 
air transportation of property between the United States, 
Europe and the Middle East on a demand basis with¬ 
out regard to regularity of service, and in support of 
said motion respectfully shows as follows: 

L 

The Board Should Dismiss Seaboard’s Application on 
the Grounds That the Board Has No Legal Power to 
Grant the Proposed Exemption. 

A. The Board cannot make the findings required hy 
Section 416(b) of the Civil Aeronautics Act to enable it 
to issue the proposed exemption. 

52 The only possible source of authority for the 
Board to issue the requested exemption is to be 
found in Section 416(b) of the Civil Aeronautics Act. As 
a prerequisite to the issuance of an exemption under that 
Section, the Board must be able to make two specific find¬ 
ings. It must find, first, that the enforcement of Section 
401 would be an undue burden on Seaboard by reason of 
the limited extent of, or unusual circumstances affecting 
the operations of Seaboard. Second, the Board must find 
that enforcement of Section 401 is not in the public in¬ 
terest. Both findings must be made. Pan American sub¬ 
mits that neither finding can be made with respect to Sea¬ 
board’s application, and that therefore the Board should 
dismiss the application forthwith on the ground that the 
Board lacks legal power to issue such an exemption. 
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(1) There can be no possible basis for a finding that 
enforcement of Section 401 would be an undue burden on 
Seaboard either by reason of the limited extent of or un¬ 
usual circumstances affecting the operations of that car¬ 
rier. 

It is hardly conceivable that when Congress spoke of 
undue burden, because of the limited extent of a carrier’s 
operations, it intended to empower the Board to establish, 
without regard to the requirements of Section 401, an 
operation such as Seaboard proposes which would result 
in more than IS,000 miles of new routes serving IS coun¬ 
tries and 26 cities, and would duplicate on a point-to-point 
basis the major operations of two of the three certificated 
American-flag transatlantic air carriers. 

53 Similarly, when Congress spoke of undue burden 
because of unusual circumstances affecting a carrier’s 
operations, it could not have had in mind anything like 
the facts relied on by Seaboard. Many of the carrier’s 
recitals and allegations relate to the proposition that it is 
a hardship for Seaboard first to obtain a certificate under 
Section 401. Admittedly having to wait until a certificate 
proceeding is decided is a burden, but it is a burden which 
Congress contemplated and normally there is nothing un¬ 
usual about it; Congress intentionally placed this burden 
on all air carriers and would-be air carriers. The Board 
has so held, Universal Air-Investigation of Forwarding 
Activities , 3 CAB 698, 708 (1942). Conceivably the bur¬ 
den of Section 401 might be undue if there was immediate 
necessity for air service to an unserved point and the 
Board was unable to act on a certificate application in the 
expeditious manner contemplated by Congress, but nothing 
like this is to be found in the instant case. The proposed 
exemption would not provide service to any new territory; 
it would simply duplicate on a point-to-point basis the 
certificated services operated by Pan American and TWA, 
services which are more than adequate to accommodate all 
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of the available traffic (see Part II). There is no emer¬ 
gency so far as the public is concerned that would justify 
the by-passing of Section 401. 

Seaboard also recites numerous alleged facts tending to 
show that it would be beneficial to Seaboard if it could 
commence scheduled operations without going through a 
certificate case. While the requested exemption would 
doubtless be beneficial to Seaboard, the holdings of the 
Board are clear that benefit to a carrier does not 
54 represent an “unusual circumstance.” Chicago 
and Southern Airlines — Hot Springs Exemption, 
7 CAB 451 (1946). 

Finally, Seaboard dwells at length on the alleged undue 
burden arising from the “straitjacket” restrictions of Sec¬ 
tion 292.1 of the Board’s Economic Regulations and con¬ 
siderable emphasis is placed on the more liberal rules 
applicable to carriers operating scheduled cargo service 
within the United States pursuant to Section 292.5 of the 
Regulations as indicating “inequality of treatment.” It 
is sufficient answer to say that the question to be deter¬ 
mined is not whether some particular regulation of the 
Board is different from some other regulation, but rather 
whether compliance with the requirements of Section 401 
of the Act is an undue burden. Obviously, the arguments 
of Seaboard concerning 292.1 and 292.5 are not directed 
toward this issue. 

(2) The Board is similarly unable to make the second 
statutory finding, namely that enforcement of Section 401 
is not in the public interest. On its very face this is a 
difficult task; for Congress has said unmistakably that 
the public interest is best served by the requirement of 
securing a certificate of public convenience and necessity 
under Section 401. The Board showed its full under¬ 
standing of the Congressional intent when it said in its 
first annual report (p. 2) that under the Civil Aero¬ 
nautics Act: 
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“For the first time American air carriers and the public 
are safeguarded against uneconomic, destructive competi¬ 
tion and wasteful duplication of services by the statutory 
requirement that no person or company may engage in air 
transportation without first receiving a certificate of public 
convenience and necessity. 7 * (Emphasis supplied) 

55 It is not clear just what arguments Seaboard re¬ 
lies on for a showing that the enforcement of Sec¬ 
tion 401 would not be in the public interest. The appli¬ 
cation contains much discussions of the operating experi¬ 
ence of Seaboard, the prospects for future growth of air 
freight, the possible military importance of air freight 
transport services, and the importance of aircraft as an 
instrument of world commerce and trade. Important as 
these alleged facts may be, they are only the type of evi¬ 
dence usually presented in any Section 401 proceeding 
and which Congress obviously intended should be dis¬ 
posed of under Section 401 where it had established proper 
standards and procedures for fair and orderly adjudica¬ 
tion. None of these contentions show whv it would be in 
the public interest for the Board to permit Seaboard to 
circumvent the requirements of Section 401. 

B. That the Board cannot make in this case the find¬ 
ings required by Section 416(b) is doubly clear if consid¬ 
eration is given to the over-all purpose of the Civil Aero¬ 
nautics Act. 

The Board, as it has so often said, is charged with the 
responsibility of administering the whole statute as en¬ 
acted by Congress. In discharging its duties under any 
particular Section, it is not to be confined to the bare 
language of that Section but it is to act consistently with 
the policies and standards laid down by Congress in the 
statute wherever they may be found. Looking at the Civil 
Aeronautics Act as a whole, it should be perfectly obvious 
that Congress never intended the exemption power of Sec¬ 
tion 416(b) to be used for the purpose of establishing for 
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any carrier or carriers 18,000 miles of new routes 

56 serving three Continents and 18 nations. 

As a result of experience Congress concluded in 
1938 that air transportation was not the sort of an in¬ 
dustry in which free and uncontrolled competition was a 
good thing, either for the public or for the carriers them¬ 
selves, and so enacted the Civil Aeronautics Act. The 
fundamental and basic change made by that Act was em¬ 
bodied in Section 401. In that Section, Congress laid down 
the unequivocal requirement that all air carriers must 
obtain certificates of public convenience and necessity 
before engaging in air transportation, and it established 
the Board to receive and pass upon applications for certifi¬ 
cates in accordance with the standards and procedures laid 
down by Section 401. The language used by Congress in 
the Act to express this intent was clear and unambiguous 
and there is nothing in the legislative history of the Act 
to contradict it. For example, the House Committee in 
reporting out H. R. 9738 on April 28, 1938 stated the pur¬ 
pose of that bill as follows (p. 2): 

“H. R. 9738 would prohibit any person from operating 
as a common carrier by aircraft unless such person holds 
a certificate of convenience and necessity . . .”. 

In commenting specifically on Section 402 of this Act, 
the report stated: 

“This section prohibits any air carrier from engaging 
in interstate, overseas, or foreign air transportation, or 
the transportation of mail by aircraft, unless the carrier 
holds a certificate issued by the Authority authorizing it 
to do so . . 

The Senate Committee in reporting out S. 3845 on June 
7, 1938, used identical language. These two bills which, 
with minor changes not pertinent to this consideration, 
were merged to become the Civil Aeronautics Act 

57 of 1938 included the language of Section 416 at the 
time when these Committee reports were made. The 

following statement by Congressman Randolph made when 
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discussing H. R. 9738 on the floor of the House on May 
9, 1938 further reveals the specific objectives which Con¬ 
gress had in mind (p. 8597): 

“H. R. 9738 provides for a coordinated regulation of 
aeronautics under a new Federal agency. It vests the regu¬ 
lation of economic problems and of the safety factors of 
the industry in a nonpolitical, permanent agency of the 
Government. It foresees economic regulation premised on 
the tried and tested American device of certificates of con¬ 
venience and necessity •**”. 

In short, Congress was thinking of regulation by cer- 
tificaies, not by exemptions . 

In contrast, Section 416 was felt to be a relatively 
minor provision of the Act and at no time received ex¬ 
tensive Congressional consideration, except with respect 
to the labor provisions. Nothing even suggests that Con¬ 
gress ever intended or supposed that Section 416(b) would 
be used to nullify the fundamental purpose of the Act as 
expressed in Section 401. Such discussion as there was 
indicates rather that Congress intended the Section 416(b) 
powers to be exercised only in limited and special cases. 
The early Senate drafts provided that the exemption 
power could be exercised only with respect to nonsched- 
uled carriers. This limitation was later deleted to conform 
to the House version and in explaining the reason for this 
change Senator Truman made the following statement on 
May 12,1938 * (Record p. 8874) : 

58 “Section 402(o) of the substitute empowers the 
Authority to make exemptions from any provision 


* Reference is made above to all statements by Members of Congress 
or Committees of Congress as to the purpose of Section 416, except with 
reference to labor matters. The only other reference to Section 416 is 
contained in the hearings before the House on April 1, 1938 wherein 
Congressman Boren asked two members of the Interdepartmntal Com¬ 
mittee on Civil Aviation, Mr. Hester and Mr. Fagg, to state the pur¬ 
poses of Section 416(b). Mr. Fagg replied (pp. 419-21) that as he 
understood it the principal purpose of Section 416 was to give the Board 
power to exempt charter and nonscheduled carriers operating services of 
limited character whom “we do not want to regulate immediately.” The 
service proposed by Seaboard is not within these classifications. 
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of the act where it would cause undue hardship. It is de¬ 
signed especially to enable the Authority to adjust some of 
the requirements of the law where necessary to encourage 
small operators, such as the small operators in Alaska, in 
cases of hardship. Section 305(c) of S. 3659 contains a 
similar provision, but is applicable only to a nonscheduled 
operation. There might be undue hardship on a sched¬ 
uled operation as well, as is shown by those in Alaska.’* 

Senator Truman’s statement plainly indicates that when 
Congress referred in Section 416(b) to “limited extent 
of * * * operations” and “unusual circumstances” it had 
in mind cases where the exemption power could be con¬ 
servatively and temporarily used without in any way 
jeopardizing or even materially encroaching upon the 
regulatory scheme of Section 401. Tested by such a 
standard the application of Seaboard must necessarily 
fail. Even Seaboard would doubtless be forced to admit 
that its demands are not conservative as measured by the 
examples given by Senator Truman and are a very ma¬ 
terial encroachment upon the requirements of Section 401. 
Not only is Seaboard seeking to obtain by exemption in 
Docket 3302 virtually the same rights which it seeks to 
obtain by certificate in Docket 3041, but it is seeking the 
right to operate by exemption, routes nearly as extensive 
as the combined transatlantic routes obtained by Pan 
American and TWA under Section 401. It is inconceivable 
that Congress ever intended such a double standard to 
apply. 

Sections 292.1 and 292.5 of the Economic Regulations 
will doubtless be pointed to as showing that the Board 
does have powder to issue the requested exemption. It is 
sufficient answer to say that the validity of these regu¬ 
lations has never been judicially tested and that 
59 such an untested excuse of authority affords no 
basis for further action. 
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C. In any event the Board has no power to issue the 
requested exemption without adequate notice and hearing. 

The legal necessity to ensure preservation of the usual 
procedural safeguards requires little argument, for Sea¬ 
board in effect has conceded (application, p. 32) that a 
hearing is required. 

While the Board can and should dispose of this case 
without hearing by denying Seaboard’s application, it 
could not under any circumstances grant Seaboard’s appli¬ 
cation without first affording a hearing for the purpose 
of testing the allegations of fact upon which Seaboard’s 
application relies. As shown in Part II hereof, Pan Ameri¬ 
can challenges many of these allegations and the con¬ 
clusions sought to be drawn from them. Where, as here, 
there is a vigorous dispute, both as to the evidentiary 
facts and as to the conclusions to be drawn from them, the 
Board obviously cannot make the findings required by Sec¬ 
tion 41(3(b) without affording a public hearing and other 
safeguards of due process of law. 

60 II. 

Even if the Board Had the Requisite Legal Power, 
It Should Deny Seaboards Exemption Application for 
Failure of Seaboard to Prove That Issuance Would Be 
Consistent with the Sound Exercise of the Board’s Dis¬ 
cretion. 

If the Board adopts the arguments advanced in Part I, it 
need not consider the argument to winch this Part II is di¬ 
rected. We will demonstrate herein that even if the Board 
could somehow find legal powder to grant exemptions of 
this general character, it should nonetheless deny the in¬ 
stant application. 

It is wrell to recall at the outset that the power to exempt 
given the Board by Section 416 of the Act is permissive 
and discretionary in character. Under no circumstances 
is the Board required or obligated to issue an exemption. 
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In the light of the fact that Section 401 manifests a Con¬ 
gressional intent that, except in very unusual circum¬ 
stances, all air carriers must have certificates, a showing 
of some burden and some public interest is plainly not 
enough to support an exemption. There must be clear and 
convincing evidence that the standards of Section 416(b) 
have been met, and the greater the relief sought from Sec¬ 
tion 401, the greater must be the showing of undue burden 
and of public interest. We submit that Seaboard has failed 
to sustain this burden by a good margin. 

A. There is no showing that the services of the cer¬ 
tificated carriers are inadequate. 

The single most significant fact about Seaboard’s appli¬ 
cation is that nowhere does it contain any allegation that 
the services of the certificated transatlantic carriers are 
now, or at any time have been, inadequate for the trans¬ 
portation of cargo since Seaboard commenced operations . 
Ordinarily this would be the first charge made by any 
applicant seeking exemption privileges to compete with 
certificated carriers, and we are at a loss to under- 
61 stand how Seaboard could expect to succeed without 
alleging and demonstrating the inadequacy of the 
present services. 

It is much easier to understand why no such charge 
was made; it would have been unsupportable. The cer¬ 
tificated carriers have provided and are providing more 
cargo space than is required, and they are able to pro¬ 
vide more space if needed. The Board’s records will show 
that in 1947 Pan American’s Atlantic Division provided 
65,896,000 available ton miles on scheduled flights of which 
only 58.3% was used by revenue loads, plus 1,597,000 
available ton miles on nonscheduled flights of which about 
the same proportion was used. During the same period 
AO A and TWA operated with revenue load factors of 
63.66% and 58.04% respectively. Taking the period No¬ 
vember, 1947 through February, 1948 when Seaboard pur- 
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ports to have been most successful, Pan American’s ca 
pacity was as follows: 



PAA 

PAA 

Seaboard 


Available 

Percent 

Ton Miles 

1947 

Ton Miles 

Used 

Used 

November 

5,307,744 

55.95% 

300,282 

December 

5,793,763 

58.56% 

176,864 

194S 

January 

5,270,258 

48.765% 

184,479 

Februarv 

• 

4,310,437 

53.25% 

421,739 


It is apparent that Pan American not only adequately 
handled all of the cargo which w T as available to it but it 
could have carried all of the cargo handled by Seaboard 
without increasing its services. Even this comparison 
makes no allowance for the fact that all cargo handled 
by Seaboard did not move between points which Pan 
American is authorized to serve. At no time since Sea¬ 
board has been operating has Pan American had any cargo 
backlog on its transatlantic services in excess of 24 hours, 
and these in a few isolated instances at New York 
only. 

62 Being unable to attack directly the adequacy of 
Pan American’s services, Seaboard seeks to accom¬ 
plish the same objective by insinuation. This has taken 
two forms: First, Seaboard points to the fact that Pan 
American operates only one all-cargo flight to Europe 
and would have the Board infer that therefore the service 
must be inadequate. Second, Seaboard points to the rapid 
growth in its own traffic and again would have the Board 
conclude from this that there must be something wrong 
with Pan American’s service. Both agruments are spe¬ 
cious. 

(1) Commercial operation of an all-cargo plane is not 
a virtue per se. Except in special cases, shippers are not 
primarily interested in whether their goods are to be 
transported in an all-cargo plane or in a combination pas¬ 
senger cargo plane. Their interest is rather in frequent, 
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fast and reliable service at the lowest rates consistent with 
proper service. Pan American’s determination to date 
has been that most transatlantic air cargo has been better 
and more economically handled in combination ships.* By 
handling cargo on combination planes, Pan American has 
given shippers far more frequent service between all areas 
served than would have been in any way economically pos¬ 
sible with all-cargo planes. 

There is nothing which restricts Pan American at any 
time to either one type of service or the other. It is in a 
position to, and does, provide the type or types of service 
which the public interest requires. It now operates 
63 one transatlantic all-cargo schedule weekly in addi¬ 
tion to its combination services, and could operate 
more if there were any need. In its Latin American serv¬ 
ices where cargo business is more developed, Pan Ameri¬ 
can operates numerous cargo services. Most of its fleet 
of DC-4s, which is many times the size of applicant’s 
fleet, are so designed that they can be operated as either 
all-cargo or combination planes. Pan American will con¬ 
tinue to use these and other planes in the manner best 
calculated to serve the public, and the lone fact that more 
all-cargo transatlantic schedules are not now being oper¬ 
ated by it proves nothing as to the adequacy of the serv¬ 
ice. 

(2) Seaboard points next (p. 9) to the increase in its 
own carryings and seeks to infer from this that something 
must be wrong with Pan American’s service. It also infers 
that most of the traffic which it has carried has been gen- 


* The very figures of cargo carried by Seaboard demonstrate the 
correctness of Pan American’s decision. The chart on page 11 of Sea¬ 
board’s application shows that almost all of the cargo which it has 
hauled is as well handled in a combination plane. For example, 47.62% 
of the total consisted of wearing apparel and textiles. Another 9.96% 
consisted of watches, clocks, and cameras, and another 6.07% of phar¬ 
maceuticals. Of the total, 23.64% is classed as “miscellaneous” and 
presumably represented numerous small shipments, most of which could 
as well be handled in a combination plane. 
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erated traffic and that therefore traffic potentialities are 
almost limitless (p. 10). Pan American, as its public 
utterances demonstrate, is not in the least pessimistic 
about the future development of air cargo. However, to 
speak of the potential in the loose, glowing terms em¬ 
ployed by Seaboard is to ignore realities. Pan American 
takes issue with any allegation that Seaboard has gener¬ 
ated any appreciable amount of transatlantic air cargo. 
Pan American believes that most of the cargo carried by 
Seaboard has been diverted from the certificated carriers, 
and it is prepared to present evidence concerning numer¬ 
ous instances where such diversions have been known to 
occur. 

Seaboard has been able to divert this traffic for one 
reason only; it has undercut the rates of the schod- 
64 uled carriers as the chart * on page 13 of its ap¬ 
plication demonstrates. Pan American has been 
unable to meet these rates because of the governmentally 
imposed red tape which must be unwound each time a rate 
is changed. Seaboard, on the one hand, has been prac¬ 
tically a free agent. It filed tariffs with no one until Sep¬ 
tember 2, 1947, and could make whatever deals were needed 
to get the business. Even since then, Seaboard’s only 
obligation has been to file its tariffs with the CAB. On 
the other hand, Pan American’s very right to operate is 
dependent upon bilateral agreements, negotiated by the 


* While Seaboard has undercut Pan American’s rates, the differential 
has not been as great as this chart would indicate. In the first place, 
the chart is directed at shipments of over 5,000 pounds and few ship¬ 
ments gross this much except when freight forwarders seek to take 
advantage of rate differentials. The public is much more concerned with 
rates below 5,000 pounds. In the 101 to 1,000 pound weight classifica¬ 
tion the differential between Pan American and Seaboard is as follows: 
New York — Shannon 12% 

New York—Brussels 11% 

New York — Frankfurt 9% 

New York — Damascus 2% 

In the second place, Seaboard selected for comparison the month of 
March when, through action of IATA, rates for shipments over 5,000 
pounds were higher than either before or since. 
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State Department with the assistance of the Board, which, 
in effect, have required Pan American to be a party to 
IATA rate making procedures. Under the rules of IATA 
and these bilaterals, Pan American cannot change a gen¬ 
eral cargo rate unless it first submits and obtains approval 
of the proposed rate by the appropriate IATA rate con¬ 
ference, whose action in turn is subject to review by the 
various interested governments. Obtaining agreement on 
a new general cargo rate is not only often difficult but ex¬ 
tremely time consuming. While procedures applicable to 
changes of commodity rates are simpler, requiring 20 days ’ 
notice to all IATA members and good only if not objected 
to, a total elapsed time of not less than 50 days is 
still required before the rate can be put in effect. 
65 With such perfect advance notice as this of its 
competitors’ intentions, but without any correspond¬ 
ing obligations, it is small wonder that Seaboard has been 
able to keep its rates just enough lower than those of the 
IATA carriers to divert substantial business. Because 
control of most of the transatlantic air cargo has found 
its way into relatively few hands, particularly of freight 
forwarders, it has required no great feat of salesmanship 
for Seaboard, with its lower rates, to invade this air cargo 
market. 

While the foregoing is a sad commentary on the double 
standard which the United States has permitted to exist 
among its air carriers, it is no criticism of Pan American 
or the other certificated carriers. Pan American’s efforts 
to reduce rates across the Atlantic and elsewhere are well 
known and in large measure have been successful. Trans¬ 
atlantic cargo rates have come down substantially and 
they doubtless will come down more, but the certificated 
carriers can hardly hope to stay in the race if they must 
remain hobbled while their competitors run free. 

We seriously question whether if Seaboard had not been 
able to undercut the rates of the certificated carriers by 
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availing itself of the advantages herein described, it 
would be operating today at all.* 

66 B. Military importance of air freight is no 
grounds for granting Seaboard’s application. 

Having failed to establish any sound economic need for 
its services, Seaboard seeks to surround itself with the 
distinction of a pioneer in the air cargo business and to 
claim military’ necessity for its services (see application, 
pp. 24-28). These are claims with which Pan American 
takes serious issue. 

Pan American has transported substantial volumes of 
cargo ever since operations were commenced more than 
twenty years ago. It operated all-cargo planes commer¬ 
cially many years before Seaboard or any of the other 
noncertificated carriers made any move to enter the air 
transportation held. During the last war a considerable 
portion of Pan American’s efforts were devoted to carry¬ 
ing cargo by air to all parts of the world for the Armed 
Services, and it operated very substantial fleets of cargo 
planes. Today its position in the air cargo field is pre¬ 
eminent. In 1947 Pan American chalked up the total of 
26,476,000 revenue ton miles of cargo carried, a total far 
in excess of that carried by any other air carrier, certifi¬ 
cated or noncertificated. Its Latin American Division 
alone transported more cargo than the largest domestic 
airline. And this record was achieved despite the fact that 
Pan American has been excluded from the largest cargo 
market of all — domestic air service. 


* We have dealt with only the question of present needs, since long 
range future needs are obviously beyond the purview of Section 416(b) 
and should be dealt with in a Section 401 proceeding. Should any reply 
be needed to Seaboard's emphasis on future potential, it is enough to say 
that later this year Pan American will receive delivery of 20 Boeing 
Stratocruisers which, even when used as combination planes, have a 
tremendous cargo capacity and which will leave Pan American with a 
substantial surplus of DC-4s for which work must be found. Even if 
cargo volume were to increase several times over, it still would not be 
enough to fill the space which will be available. 
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Seaboard is not contributing and has not contributed 
anything of significance, either commercially or militarily, 
to the air cargo field. It prides itself upon the operation 
of all-cargo planes and points to statements by military 
leaders as to the need of a commercial cargo plane 
fleet quickly adaptable to military jobs. But the 
67 planes which Seaboard is operating are not cargo 
planes in the sense meant by our military leaders 
and presumably Pan American will be in as good a posi¬ 
tion any any other carrier, including Seaboard, to acquire 
true cargo planes when these are available. 

While the military leaders have indicated the need for a 
commercial cargo plane fleet, they obviously have not made 
any determination which carriers should operate them, 
though Seaboard would have the Board believe otherwise. 
Neither do they have any sound basis on which to make 
such a determination nor any jurisdiction to make it — 
those functions rest with the Board. 

Seaboard also points to the specialized problems of inter¬ 
national operation, such as multiple crews, limited ground 
facilities and long distance flights. It is indeed strange to 
find any one discovering at this late date that these prob¬ 
lems exist; Pan American has been dealing successfully 
with them for years. Seaboard can hardly pose as a pio¬ 
neer or claim any contribution to the knowledge or re¬ 
sources of the industry. There would not be any more 
facilities and personnel available to the military if Sea¬ 
board were given the right to carry transatlantic cargo 
than if this same cargo were carried by the carriers who 
have been certificated to carry it. Actually, operators such 
as Seaboard do not contribute anything like as much to 
preparedness as do carriers like Pan American because 
they have none of the basic facilities and organization 
which are so essential in times of emergency. There is 
much more to air transportation than just flying airplanes, 
which is about all that carriers like Seaboard do. A much 
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sounder national defense policy than that urged by 
6$ Seaboard would be to refrain from jeopardizing the 
contributions of the certificated carriers by refusing 
to grant damaging exemptions such as that sought in this 
proceeding. 

C. The considerations which led the Board to restrict 
the Section 292.5 exemption to the domestic field are still 
valid . 

The Board in adopting Section 292.5 of the Economic 
Regulations refused to extend the exemption to operate 
scheduled cargo service to foreign air transportation. It 
gave three reasons for this determination, (1) that the 
traffic potential was too limited, (2) that services of the 
American-flag carriers were very extensive, and (3) that 
extensive foreign flag competition would be encountered. 

Subsequent experience, far from indicating any error in 
the Board’s action, as suggested by Seaboard, demonstrates 
the soundness of the Board’s conclusions: 

(1) Traffic is, and will continue to be, definitely limited. 
During the entire year 1947 the three certificated carriers 
carried less than 1,500 tons of cargo eastbound and less 
than 500 tons of cargo westbound across the North Atlantic. 
It is not known how much moved via the nonscheduled car¬ 
riers. Seaboard has presented figures of ton miles carried 
by it which are unidentified as to where the service was 
performed or the direction of flow and whether charter or 
common carrier. Even assuming that all this cargo moved 
across the North Atlantic, which it obviously did not, Sea¬ 
board still would have carried during the 10 months, May 
1947 through February* 194S, an average of only 234 tons 
per month in each direction.* If this figure were to 
69 be generously doubled to allow for other nonsched¬ 
uled operators, this would still mean that the total 
load carried by American-flag scheduled and nonscheduled 


• Tons carried were obtained by applying an assumed 4,000 mile 
average haul to Seaboard’s ton mile figures. 
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carriers averaged only about 4 tons per day in each direc¬ 
tion. This is not even enough to fill one daily DC-4. In 
order for each of the certificated carriers to be able to 
operate one cargo plane trip per day the present volume 
of cargo would have to more than treble, since much cargo 
will continue in any event to move on combination planes. 
Certainly nothing in these figures indicates any need for 
the Board to change its previous determination. It is no 
mere coincidence that the transatlantic has not proved a 
fertile field for the non-scheduled carriers; there is already 
too much service, not too little. 

(2) The Board’s findings as to the extensive amount 
of American-flag certificated service certainly have not 
changed. Their extensiveness is 'well illustrated by the 
fact that practically all of Seaboard’s proposals would 
duplicate on a point-to-point basis presently certificated 
American-flag services. Competition between certificated 
carriers for all types of traffic is highly aggressive and 
load factors are modest. This competition is already a 
substantial burden on the American taxpayer. In 1947 
the combined losses of the three certificated carriers oper¬ 
ating transatlantic services amounted to $13,93S,000 before 
mail pay. To permit Seaboard to invade the field further 
could only result in making these losses even greater; for 
the bulk of the traffic which Seaboard would carry would 
be diverted, not generated. 

(3) It is similarly true that neither the number nor 
the effectiveness of foreign flag carriers has de- 

70 creased. Foreign lines now effectively competing 
for transatlantic business include the British, 
French, Dutch, Scandinavians, Belgians and Swiss. Dur¬ 
ing the month of March 1948 these foreign carriers carried 
60% of all westbound transatlantic cargo and 27% of the 
eastbound. This is a trend which the United States may 
well view with alarm, for only a few short months ago the 
proportion of traffic carried by these lines was negligible 
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and there were those rash enough to predict that foreign 
flag competition would never be really serious. Not only 
is the situation now serious but the foreign lines’ advance 
has yet to be halted. Aided by the availability of the best 
American built equipment and untroubled by currency 
problems, these foreign lines are on the march and the job 
of stopping them is going to require every resource and 
advantage which United States carriers can muster. Of all 
times, this is the last for our government to take any steps 
that would weaken certificated American-flag carriers by 
further diluting the limited amount of available traffic. 

Conclusion 

The Board has been presented in this case with a request 
by a carrier for preferred treatment, and very special 
preferred treatment at that. The request is that Seaboard 
be authorized by exemption to operate on a demand basis 
over more than 18,000 route miles to numerous points, 
most of which it has seldom, if ever, served * and which 
even now it is not undertaking to serve. It wants an 
71 authorization whereunder it would neither be bound 
by the casual and infrequent service standards of 
Section 292.1 nor would it have any obligation whatsoever 
to provide any service, and much less the reliable, sched¬ 
uled, year-round service to all certificated points which the 
public interest would seem to require. It wants this type 
of authorization so that it will be entirely free to reject all 
unprofitable cargo and to concentrate its attentions upon 
cornering the high revenue market. 

Seaboard has practically admitted (p. 29) that it has no 
interest in having its certificate application (Docket 3041) 
heard at this time. It knows full well that it could not 
hope to win a certificate case and that a demand basis 


• Reference is made to the Quarterly Operational Reports filed by 
Seaboard. For example, in the first three months of 1948, Seaboard 
operated no trips beyond Middle Europe. 
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authorization would be far more profitable to it. The 
issue presented to the Board is, therefore, whether to meet 
the private convenience of Seaboard, or whether to meet 
the public convenience which requires regular, reliable 
service day in and day out by the carriers that the Board 
has certificated. 

Seaboard has failed in every respect to prove its case. 
The public would receive no improved service and the mili¬ 
tary interests of our nation would not be benefited. The 
result could only prove highly detrimental to everyone ex¬ 
cept Seaboard. For the limited available traffic would be 
further diluted, the ability of American-flag carriers to 
compete against their foreign flag rivals would be de¬ 
creased, and the burden on the American taxpayer would 
be made even heavier. 

WHEREFORE, Pan American Airways, Inc. respect¬ 
fully requests the Civil Aeronautics Board to (1) 
72 dismiss the application of Seaboard & Western Air¬ 
lines, Inc. in Docket 3302 on the grounds that the 
Board has no legal power to grant the requested exemp¬ 
tion, or, failing this, (2) to deny forthwith the application 
of Seaboard & Western Airlines, Inc. in Docket 3302 on the 
grounds that the carrier has failed to satisfy the require¬ 
ments of Section 416(b) of the Civil Aeronautics Act, and 
(3) in the event that said application not be dismissed or 
denied forthwith, that said application be set down for 
hearing and argument. 

Respectfully submitted, 

Pax American Airways, Ixc. 
/s/ J. H. Smith, Jr. 

J. H. Smith, Jr. 

Vice President 

Dated: April 30,1948. 

• • • # 



94 


S4 Transcontinental & Western Air, Inc. 

Petition for Leave to Intervene and 
Memorandum in Opposition to Application 


TO THE HONORABLE, THE 

CIVIL AERONAUTICS BOARD: 

Petitioner, TRANSCONTINENTAL & WESTERN 
AIR, INC. submits this petition for leave to intervene in 
the above-entitled proceeding and as a memorandum in 
opposition to the above application of Seaboard & Western 
Airlines, Inc. 


L 

1. The name of the petitioner is Transcontinental & 
Western Air, Inc. (hereinafter referred to as “TWA”). 
TWA is a Delaware corporation and has its principal of¬ 
fice at 101 West 11th Street, Kansas City 6, Missouri. 

2. TWA holds permanent certificates of public conven¬ 
ience and necessity authorizing it to engage in scheduled air 
transportation with respect to persons, property and mail 
on certain domestic routes, and a certificate authorizing it 
to engage in scheduled foreign air transportation of per¬ 
sons, property and mail for a period of seven years be¬ 
tween the United States and countries in Europe, the Mid¬ 
dle East, and Asia. 

85 3. On or about March 29, 1948, Seaboard & 

Western Airlines, Inc. (hereinafter referred to as 
“Seaboard”) filed with the Board an application (Docket 
No. 3302) for an exemption order permitting it to engage in 
foreign air transportation of property between the United 
States and Europe and the Middle East on a demand basis 
without regard to regularity of service until final action is 
taken on Seaboard’s application for a certificate of public 
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convenience and necessity authorizing it to transport prop¬ 
erty between the United States and Europe and the Middle 
East (Docket No. 3041). The map attached to Seaboard’s 
application in Docket No. 3302 indicates that the area thus 
to be served, if the application for an exemption order is 
granted, includes the countries of Eire, France, Switzer¬ 
land, Italy, Greece, Egypt, Palestine, Iraq, and Saudi 
Arabia — all of which are designated in TWA’s foreign 
route certificate and regularly served by TWA’s passenger, 
mail, and cargo service. 

4. TWA represents that it has a substantial interest in 
the subject matter of this proceeding; that it has a prop¬ 
erty and financial interest that may not be adequately rep¬ 
resented by existing parties; and that the intervention of 
TWA herein requested would not unduly broaden the 
issues or delay the proceeding. 

In support of its petition to intervene, TWA submits 
the following as its memorandum in opposition to the pres¬ 
ent application of Seaboard. 


II. 

Summary of TWA Objections to Seaboard's Application 

This memorandum in opposition to the application of 
Seaboard establishes the following points: 

1. The present exemption of Seaboard is illegal and the 
Board lacks the power to grant Seaboard further 

86 exemptions in foreign air transportation. (Part 
HI) 

2. Events have proved that the present exemption of 
Seaboard was improvident. (Part IV) 

3. Even if the Board holds that it has the power to 
grant the exemption requested, the application of Seaboard 
makes no showing that would entitle it to be exempted from 
the Act. (PartV) 
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4. Seaboard, through persistent violation of the Act and 
of the Board's regulations, has barred itself from any spe¬ 
cial relief under the Act. (Part VI) 

ni. 

The Present Exemption of Seaboard Is Illegal and the 
Board Lacks the Power to Grant Seaboard Further 
Exemptions in Foreign Air Transportation 

1. Section 416(b) of the Act authorizes the Board, upon 
the making of certain findings to exempt from any provision 
of Title IV of the Act “any air carrier or class of air car¬ 
riers'’. The Board is not authorized to grant exemptions 
to a person who is not an air carrier. To emphasize, sec¬ 
tion 416(b) does not say that the Board may grant exemp¬ 
tions to “any person”, but only that the Board may grant 
exemptions to “any air carrier”. 

Thus the sine qua non of an application for exemption 
must be that it is made by an air carrier. And while the 
Act does not say so, it is an established rule of statutory 
construction that this means a person who is legally an air 
carrier, not an illegal operator. The only way a person 
may legally be an air carrier is to secure a certificate or to 
be entitled to one through Grandfather status. 

In adopting section 292.1 the Board acted improperly 
because none of the persons availing themselves of that ex¬ 
emption were air carriers. For some reason or other this 
point was overlooked and the Board proceeded on the 
87 assumption either that section 416(b) permitted it to 
grant exemptions to “any person” or that section 
416(b) permitted the Board to create an air carrier. How¬ 
ever, it is clear from the statute that Congress never in¬ 
tended anything of this sort, but provided first that no air 
carrier could legally operate without a certificate (section 
401) and then provided that such an air carrier could ob¬ 
tain exemptions from provisions of Title IV of the Act, 
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but only where the circumstances warranted it (section 
416). 

There is nothing in section 416, or in any other section of 
the Act, that indicates that Congress intended the Board 
to have the power to create air carriers in any way other 
than through the award of certificates. The exemption 
power of section 416 is wholly limited to conditions affect¬ 
ing such air carriers once they are lawfully created. A 
common type of exemption order is one permitting a car¬ 
rier temporarily to cease operating to a certificated point 
because of inadequacies of the airport. But section 292.1 
was not a lawful exercise of the Board’s powers. Seaboard 
has never been lawfully authorized to engage in air trans¬ 
portation. 

This limitation on the Board’s powers under section 416 
has never, so far as we are aware, been presented to the 
Board for its consideration. No such problem existed in 
193S when, at the outset of its career, the Board exempted, 
by general orders, carriers operating in Alaska as well as 
the so-called fixed base operators. The problem did not 
exist there because both of those types of carriers were 
legally operating before the Act was passed and continued 
operating after the Act was passed. They were legally 
constituted air carriers entitled to Grandfather rights and 
the Board issued its exemption order for reasons of its 
own administrative procedure. This exemption order later 
became section 292.1 of the Board’s Economic Regu- 
88 lations. Thus these regulations when initially 
adopted were for a different purpose than is in¬ 
volved here, since they exempted persons who were legally 
operating as air carriers at the time the Act went into 
effect. 

However, as time went on, section 292.1 became an ac¬ 
cepted part of the Board’s regulations and, so far as we 
are aware, no further thought has been given during the 
past ten years to the right of the Board to apply this sec- 
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tion to persons who are not air carriers. Further, no con¬ 
sideration has ever been given to the power of the Board, 
acting under section 416, to authorize persons who do not 
hold certificates of public convenience and necessity to en¬ 
gage in foreign air transportation. 

2. While the exemption granted by the Board under 
section 292.1 is of doubtful validity generally, it is clearly 
invalid in respect to carriers engaging in foreign air trans¬ 
portation. The existing regulation purports to exempt 
Seaboard, and other carriers in the same situation, from 
the requirements of seeiion 401(a) of the Act, the terms 
of which provide that Seaboard may not engage in air 
transportation to points in Europe without a certificate of 
convenience and necessity. The effect of what the Board 
has done is the same as giving Seaboard a certificate to 
engage in foreign air transportation on a limited basis. 
Section SOI of the Act declares that no such certificate may 
be issued without Presidential approval. The Board has 
atempted to circumvent this congressional mandate, and 
its action is without legal warrant. 

The fact that the “exemption’’ is for a temporary period 
can not cure the illegality. A temporary certificate of con¬ 
venience and necessity issued under section 401(d)(2) of 
the Act clearly requires the approval of the President, 
and such approval was, in fact, secured for the temporary 
certificate of American Export Airlines issued for a 
S9 period of less than 14 months (2 C. A. B. 16 at 53). 

The necessity for Presidential approval is so clear 
that even the Board’s Economic Regulations relating to 
non-stop rights and similar activities in foreign air trans¬ 
portation were submitted to and approved by the President 
(section 238.4 of Economic Regulations). 

The whole theory behind section SOI is that Presidential 
action shall be required where international relations are 
involved. It is patent that the issuance of an “exemption 
order” which permits a carrier to engage in foreign air 
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transportation intimately concerns the international rela¬ 
tions of the United States. 

Congress said, and Congress intended, that the opera¬ 
tions of American flag carriers to overseas points should 
be entrusted to the Chief Executive. It did not sav, or 
intend, that the Board should be free to deprive the Presi¬ 
dent of control over international relations through the 
device of an exemption. It should be remembered that 
section 416, under which the Board is requested to act, 
gives the Board no authority to exempt a carrier from 
section SOI. The power of the Board is expressly limited 
by section 416 to exemptions from “the requirements of 
this title”; i.e., Title IV, containing sections 401 to 416 of 
the Act. 

This conclusion applies to section 292.1 of the Board’s 
Economic Regulations insofar as such section purports to 
exempt carriers from the requirement of a certificate and 
Presidential approval. It also applies to the present ap¬ 
plication of Seaboard, which requests the Board to grant 
it rights comparable to a temporary certificate good 
90 for a period of several years until its application for 
a permanent certificate is acted upon. 

Any such grant would make a farce of the statute. Surely 
section 416 doesn’t give the Board the power without a 
statutory hearing, without proof of fitness, willingness 
and ability, without proof of public convenience and neces¬ 
sity and without Presidential approval to establish an air 
carrier with the same right to operate as one who has met 
all of the requirements laid down by Congress. Section 
416 was not meant to be a magic wand to create fullblown 
air carriers without the necessity of any statutory pre¬ 
liminary; it was intended only to relieve authorized air 
carriers from particular burdens of the Act under com¬ 
pelling necessity where such burdens might otherwise be 
unusually onerous. 
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IV. 

Events Have Proved That the Present Exemption of 
Seaboard Was Improvident 

1. The Board adopted section 292.1 of its Economic 
Regulations as presently worded on May 5, 1947. These 
regulations exempted carriers providing air service on an 
irregular basis from the statutory requirement that air 
transportation not be conducted except pursuant to a cer¬ 
tificate issued by the Board. Subsequent events prove that 
the Board was led to act on the basis of erroneous informa¬ 
tion and that carriers like Seaboard should not have been 
exempted. 

2. The statement by the Board accompanying section 
292.1 of the Economic Regulations stated clearly the 
Board’s reasons for permitting the exemption of carriers 
providing irregular service: 

(i) The Board was under the impression that air serv¬ 
ice on an irregular basis was needed to “non-certificated 
points”. 

(ii) The Board exempted irregular operations on 
91 the assumption that they would be able to fill a need 
which “cannot be fulfilled economically by carriers 
operating on regular schedules and routes”. 

(iii) The Board granted exemption to irregular serv¬ 
ices on the assumption that such exemptions “will not un¬ 
der present conditions have adverse competitive effect upon 
the services performed by the certificated air carriers”. 

A year of experience with operations under section 292.1 
show that the Board was misled in respect of all three of 
these elements, and that insofar as the operations of Sea¬ 
board are concerned, that carrier’s operations should never 
have been exempted. 

3. The first respect in which the Board was misled in 
exempting irregular services was the allegation by irregu¬ 
lar carriers that by serving “non-certificated points” they 
would fulfill a need not met by the scheduled carriers. 
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Seaboard’s operations during the past year have shown 
that is not true. An analysis of Seaboard’s own quarterly 
reports to the Board shows that it serves certificated points 
almost exclusively: 

No. of Non-Cer- 

Quarterly Report for tificated Stops No. of Stops 


Period Ended Reported Reported 

July 1—Sept. 30, 1947 37 0 

Oct. 1—Dec. 31, 1947 S5 0 

Jan. 1—Mar. 31, 1948 144 1 

266 1 


For this entire period of nine months, Seaboard has 
only stopped on 1 occasion at a non-certificated point. 
Thus, in respect of points served, Seaboard serves no need 
not fully provided by certificated carriers. 

4. The second respect in which the Board was misled 
when it promulgated section 292.1 was the allegation that 
the carriers operating on an irregular basis would 
92 provide service of a type which certificated carriers 
were not able to provide. Events of the past year 
have established that Seaboard has not fulfilled any such 
need but instead has endeavored to provide the same serv¬ 
ice as a certificated air carrier. This is evidenced by the 
character of the cargo handled, by the shippers served, by 
the regularity of operations and by the type of equipment 
utilized by Seaboard. 

(a) Character of cargo handled —The material submit¬ 
ted in Seaboard’s application shows that it has not built up 
any new business but has merely carried the type of cargo 
which could be more appropriately handled by TWA and 
other scheduled carriers. Insofar as there is any need for 
irregular air service, it would appear to be in the field of 
large shipments of heavy machinery and other capital items 
which do not proceed to their markets at regular intervals. 
Yet, of the commodities carried by Seaboard and set forth 
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in its application (Exhibit C) more than 90% consists of 
such normal consumer goods as men’s and women’s cloth¬ 
ing, watches, ornaments, toys, books, food, clocks, cameras, 
textiles and pharmaceuticals. This is the sort of cargo 
which is ordinarily shipped at regular intervals to meet 
recurring consumer demand and which makes up the bulk 
of the scheduled air carriers’ cargo loads. Furthermore, 
they are commodities ideally suited for transportation on 
passenger aircraft. 

(b) Shippers served —The cargo which Seaboard car¬ 
ries is not, as it claims, air cargo generated by its efforts, 
but is cargo which has been diverted from the scheduled 
lines bv Seaboard’s cut rates. Seaboard has been able to 
operate under such rates only because it lacks the respon¬ 
sibilities inherent in operations under a certificate of con¬ 
venience and necessity. Three of the four American 

93 shippers whose testimonials are reproduced in Ex¬ 
hibit D to Seaboard’s petition, shipped via TWA 
until Seaboard came along with its cut rates . 

Thus the facts disprove the claims made to the Board at 
the time it granted Seaboard an exemption, to the effect 
that the traffic that irregular carriers would handle would 
be limited to that which 'would not ordinarily be handled 
by the certificated carriers. 

(c) Type of equipment — Seaboard operates C-54 
equipment. It has offered nothing new in respect of 
equipment that is not already offered by certificated air¬ 
lines. 

(d) Regularity of operations —The regularity of oper¬ 
ations conducted by Seaboard month after month to the 
same points establishes beyond doubt that it is engaged in a 
common carrier operation and is endeavoring to provide 
a substitute service for that provided by the certificated 
airlines. This completely destroys the allegations made 
to the Board in 1947 that an irregular service would pro¬ 
vide a need not otherwise met by the certificated lines. 
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5. The third factor on which the Board relied in this 
exemption has also been proved erroneous. While the 
Board, in May 1947, thought that the irregular services 
“will not under present conditions have adverse competi¬ 
tive effect upon the services performed by certificated air 
carriers”, the exact contrary has proved to be the case. 
The activities of Seaboard have had a serious adverse ef¬ 
fect on TWA and must be arrested at this point if they are 
not to destroy the whole purpose of the certificate require¬ 
ments of the Act. 

During 1947 Seaboard revenues were over a million 
dollars. A substantial part of these revenues were de¬ 
rived from traffic carried between points served by 
94 TWA. Almost every dollar of this traffic which was 
lost to TWA is a loss of income to the Company. 

TWA’s weekly all-cargo flights abroad in 1947 had a 
total available capacity of 4,729,175 revenue ton miles of 
cargo. Yet, of this capacity, only 1,950,037 ton miles 
(41.2%) was utilized. TWA’s daily combination flights 
had a total available capacity of 10,524,188 revenue ton 
miles of cargo. Of this capacity only 4,298,174 ton miles 
(40.8%) was utilized. 

The business carried by Seaboard would have moved on 
TWA under normal conditions. There was plenty of space 
for it on TWA’s flights. The traffic was of the character 
handled by TWA and as pointed out earlier, three out of 
four shippers, whose names are given by Seaboard, were 
regular users of TWA until Seaboard came along with its 
cut rates! This situation is a shocking one. TWA was 
set up in accordance with the statute by act of the Board 
and approval of the President. Its service was found to 
be required by public convenience and necessity. The law 
requires that its operation be promoted, and the Congress 
has provided for governmental assistance through the mail 
compensation provisions of section 406. In reliance on this, 
TWA has spent millions of dollars on its international 
operations. Yet in the face of all this, Seaboard has been 
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permitted, without proof of public convenience and neces¬ 
sity, without approval of the President, without the as¬ 
sumption of any responsibilities, to gouge away at the traf¬ 
fic carried by TWA and to destroy the very basis of the 
structure carefully erected through the considered efforts 
of the Congress, the Board and the President. 

During this period when Seaboard was taking the cream 
of the cargo traffic off TWA’s flights TWA was losing 
millions of dollars. The cargo revenues diverted from 
TWA should properly have been used to reduce 
95 TWA’s mail need rather than to augment the earn¬ 
ings of a carrier whose right to exist has never been 
established under the provisions of the Civil Aeronautics 
Act 

6. The Board made a mistake in May 1947 when it ex¬ 
empted carriers like Seaboard & Western. Actual opera¬ 
tions since then have proved that the Board acted on the 
basis of erroneous claims. It is appreciated that it is not 
possible for the Board to undo this error imnc pro time. 
However, the Board does have it fully within its power to 
prevent a great error from being expanded into a greater 
one. 

Carriers like Seaboard have not filled any need which 
“by its very nature cannot be fulfilled economically by 
carriers operating on regular schedules and routes”. On 
the contrary, Seaboard has in the past year been operating 
a service to the same points, carrying the same types of 
cargo, dealing with the same shippers, operating the same 
types of equipment with service on a regular basis in the 
same manner as provided by the certificated airlines. Sea¬ 
board’s own facts prove that its operations are not justi¬ 
fied under the conditions which the Board assumed at the 
time it permitted its broad exemptions under section 292.1 
of its Economic Regulations. 

Seaboard has benefitted from the erroneous claims on 
which the Board acted in 1947. It has been able, as a re¬ 
sult of the Board’s regulations, to run a service parallel- 
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ing that of TWA at cut rates, with scant regard for the 
Board’s own regulations and with no responsibility of the 
type which the Act imposes upon certificated carriers. It 
is inconceivable that on the basis of this record, a record 
which demonstrates that Seaboard’s permit to operate dur¬ 
ing the past year was based entirely on assumptions which 
were untrue, that this carrier should now be granted the 
right to expand its operations! 

96 Seaboard now apparently attempts to disavow any 
responsibility for these allegations by stating in its 
application (p. 21) that “ there were no non-certificated in¬ 
ternational air freight carriers represented at the hear¬ 
ings”. This is just not true. Arguments were presented 
by such non-certificated international air freight carriers 
as Trans-Ocean, Trans-Caribbean and Pacific Overseas in 
favor of unrestricted foreign air transportation of prop¬ 
erty. Nobody kept Seaboard away from the hearings. The 
Board’s determination to limit non-certificated foreign 
cargo transportation to infrequent and irregular services 
was made only after full consideration of the international 
air freight picture. It has turned out that the Board was 
more liberal than it should have been, and Seaboard has 
benefitted from these erroneous allegations every bit as 
much as if it had made them itself. Moreover, the fact 
that one mistake was made favoring Seaboard can hardly 
form the basis of an equitable argument that a greater one 
should now be made in its favor. 

y. 

Even if the Board Holds That It Has the Power to Grant 
the Exemption Requested, the Application of Seaboard 
Makes No Showing That Would Entitle It to Be 
Exempted From the Act 

1. Seaboard’s present request for an exemption order 
is grounded solely upon its assertion that the exemption 
order under which it now operates is “burdensome to such 



10G 

an extent that, unless relief is promptly granted, Seaboard 
& Western, a pioneer in this new and vital field, will have 
to curtail and possibly terminate its services/’ Assuming 
the truth of this claim (which is somewhat questionable in 
view of the million dollar volume reported for Seaboard’s 
operations under Section 292.1 during 1947 and Sea- 
97 board's boasts as to its financial successfulness),* 
it still does not present circumstances which furnish 
a legal basis upon which the Board might grant Seaboard 
a further exemption. Section 416(b) authorizes the Board 
to exempt an air carrier from a provision of Title IV of 
the Act only if it finds that the enforcement of such pro¬ 
vision 

“. . . would be an undue burden on such air carrier 
or class of air carriers by reason of the limited extent of, or 
unusual circumstances affecting, the operations of such air 
carrier or class of air carriers and is not in the public 
interest.” 

Thus, before a carrier can be exempted from any pro¬ 
vision of the Act, it must not only be found that enforce¬ 
ment of the provision would unduly burden the carrier, but 
also that it is against the public interest. Neither of those 
factors exists here. 

The Board has held on several occasions that the mere 
fact that a carrier suffers financial loss through inability 
to perform air transport services pending a decision 
whether or not such services should be certificated, does 
not entitle it to be exempted from any provision of title 
IV. This result has been reached upon two grounds: 

(a) The fact that a carrier is not permited to augment 
its income by serving additional points and frequencies 
pending certification does not constitute an ‘undue’ burden 
upon the carrier. As the Board stated in Chicago & 
Southern Air Lines, Inc., Hot Springs Exemption, 7 
C. A. B. 451,453-454 (1946): 


* American Aviation Daily, Feb. 6, 1948. 
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“Chicago and Southern introduce evidence to show that 
it could, with considerable facility, rearrange the dispersal 
of its equipment so as to serve Hot Springs and at the 
same time achieve a greater load factor on its route 
98 No. 53. It maintains that it would not only allow 
a more economical utilization of equipment, but also 
give it access to a considerable amount of additional reve¬ 
nue. We do not believe that this evidence constitutes a 
basis for a finding that the requirement of a full com¬ 
pliance with the provisions of section 401 of the Act is an 
undue burden on the carrier. The fact that a carrier 
would obtain additional revenue from a proposed new 
service clearly cannot consitute a basis for the granting 
of the relief sought here.” 

(b) Even if a carrier is harmed because it is not per¬ 
mitted to commence services at a particular time, this is 
not sufficient reason to grant an exemption. The services 
must be required by compelling considerations of 'public 
interest (as opposed to the carrier’s interest). As the 
Board stated in Universal Air Freight Corp. Investiga¬ 
tion , 3 C. A. B. 698,708 (1942): 

“Respondent’s present activities have been carried on 
at a loss and respondent’s general manager testified that 
this has been done to gain experience which it believes 
w’ould be useful to it in the activities proposed in an 
application for a certificate of public convenience and 
necessity filed by it with the Board. Many applicants for 
certificates would undoubtedly deem it highly desirable 
to obtain exemption so as to be permitted to perform all 
or part of the services they propose without w r aiting for 
the issuance of a certificate. It seems obvious, however, 
that the Board should order such exemptions only in in¬ 
stances wdiere it appears that compelling reasons of public 
interest demand the exemption. The mere fact that the 
exemption would be to the individual interest of the pro¬ 
spective exemptee is not enough.” 
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See, in accord, American Airlines, et ad., Route Consolida- 
tion , 7 C. A. B. 337,338-349 (1946). 

These decisions are peculiarly applicable to the present 
case. Seaboard, like other irregular carriers engaged in 
foreign air transportation of property, is operating suc¬ 
cessfully under section 292.1, at the expense of the cer¬ 
tificated airlines. The fact that it may have purchased 
or leased aircraft in excess of the number which it can 
profitably utilize in legal operations certainly does 
99 not mean that the enforcement of the limitations 
imposed by section 292.1 constitutes an undue bur¬ 
den upon it within the meaning of the Act. Even if it did 
constitute such a burden, it is clear that there are no com¬ 
pelling reasons of public interest which require an increase 
in the frequency of Seaboard’s services to the areas in 
Europe and the Middle East served by TWA. 

2. We have already shown that during the past year 
Seaboard has not served any new need, but has merely 
acted to skim the cream of traffic that moved by certificated 
carriers before Seaboard entered the picture. It is equally 
clear that there will be even less need in the future for 
the services of Seaboard, and that the sole result of an 
expansion of Seaboard would be to authorize the further 
diversion of revenues from certificated carriers. 

The volume of cargo capacity offered by TWA and other 
certificated carriers is constantly increasing. The Ameri¬ 
can Aviation Air Traffic Guide for May, 194S, shows that 
TWA operates a weekly all-cargo roundtrip flight between 
United States points and points in Europe and the Near 
East An additional weekly roundtrip all-cargo flight has 
been operated during 1948 and probably will be recom¬ 
mended as soon as summer increases in passenger load 
make additional cargo facilities necessary. Each of these 
flights has space for 15,000 pounds of cargo. The Guide 
also shows that TWA operates across the Atlantic thirty- 
four combination flights each week, carrying passengers, 
mail and cargo. By September 1, 1948, fifty combination 
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flights will be operated by TWA each week between the 
United States and Europe and the Middle East. Each of 
these flights has space for between 400 and 1,000 pounds 
of cargo in the regular cargo compartment plus space for 
additional cargo in the cabin of the airplane. Approxi¬ 
mately 60% of this cargo capacity is now unutilized. It is 
not possible to put scheduled operations on a profit- 
100 able basis unless there is some assurance that avail¬ 
able traffic will not be handed to someone whose 
existence has not been justified under the law and who 
has assumed no responsibilities under the law. 

Nor has there been any substantial change in the condi¬ 
tions affecting volume of air cargo since section 292.1 of 
the Economic Regulations was issued. European and 
Middle Eastern countries are still harassed by dollar 
shortages, export restrictions and political jitters which 
continue to keep exports and imports for the Europe- 
Africa-Asia area near their level when the regulation 
was prepared and issued.* The same number of American 
carriers, and even more foreign carriers, are operating 
across the Atlantic now than were doing so in the spring 
of 1947. 

As we have already shown, TWA now has a huge un¬ 
used capacity on both cargo planes and combination planes, 
and such capacity is increasing with increased frequency 
of service. The other certificated lines have a similar 
situation. No need can be shown for additional service 


* Total U. S. exports to Europe in January 1948 were valued at 
$404,700,000 as against $436,200,000 in January 1947. Total U. S. 
imports from Europe in January 1948 were valued at $76,900,000 as 
against $76,300,000 in January 1947. 

Total U. S. exports to Asia in January 1948 were valued at $177,000, 
000 as against $140,400,000 in January 1947. Total U. S. imports from 
Asia in January 1948 were valued at $114,400,000 as against $135,000,000 
in January 1947. 

Total U. S. commercial exports to all points in February 1948 were 
valued at $927,400,000 as against $1,049,100,000 in January 1947. Total 
U. S. imports from all points in February 1948 were valued at $582,000,- 
000 as against $530,900,000 in January 1947. (Source: U. S. Census 
Bureau) 
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without proof, as required by law, of public convenience 
and necessity. In fact, it is to the public’s advantage that 
the frequency of Seaboard’s services not be increased be¬ 
cause any further diversion of traffic from TWA resulting 
from any such increase will augment TWA’s need for mail 
pay from the United States Government. 

101 VI. 

Seaboard, Through Persistent Violation of the 
Act and of the Board’s Regulations, Has 
Barred Itself From Any Special 
Relief Under the Act 

The activities of Seaboard under section 292.1 of the 
Board’s regulations have been in complete disregard of the 
regulations and the Act. These activities are the subject 
of a complaint being concurrently filed with the Board, 
a copy of which, for convenience, is attached hereto. 

After reading this complaint and the factual material 
upon which it is based, it will be evident that Seaboard’s 
statement in its application that it “has made a con¬ 
scientious effort ... to abide by the Regulation’’ is 
untrue, and that its application for further exemption 
order is merely an attempt to obtain legal sanction of 
activities which have been conducted in violation of the 
Act and of the Board’s Regulations. Under the Act, the 
granting of an exemption is a matter purely within the 
Board's discretion. Certainly this discretion should not 
be invoked to aid an applicant coming before the Board 
with 4 ‘unclean hands”, muddied by a continued course 
of violation of the Act and section 292.1 of the Board’s 
regulations. 

Conclusion 

It has been demonstrated above that Seaboard’s present 
authorization to engage in foreign air transportation is 
entirely illegal because Seaboard is not an air carrier to 
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whom an exemption under section 416(b) can validly be 
extended, and because it has not been approved by the 
President. Even if Seaboard’s present exemption were a 
legal one, it has been shown that it was obtained through 
untrue representations and is adverse to the public in¬ 
terest. Now Seaboard is applying for the equivalent 
of a two or three year certificate authorizing it to dupli¬ 
cate TWA’s cargo services on a “demand” basis. 
102 But, as has been shown, Seaboard’s application pre¬ 
sents no facts which would justify the Board in 
permitting it to operate anyichere; much less to operate 
regularly between the United States and every TWA point 
from Shannon to the Persian Gulf. The need for cargo 
service to and from these points is being met satisfac¬ 
torily by the all-cargo and combination operations of TWA 
and other scheduled air carriers, and any increase in Sea¬ 
board’s frequency of service will be at the expense of the 
American taxpayer. International air freight conditions 
have not changed substantially since May 5, 1947, when 
the Board found that: 

“. . . an exemption with respect to [foreign air trans¬ 
portation of cargo] is not justified in view of the recent 
substantial extension of our international air transporta¬ 
tion system, as well as the recent award of foreign air 
carrier permits, and in view of the smaller traffic potential 
which the Board finds to exist in the field of international 
air transportation as compared with interstate or over¬ 
seas air transportation.” 

Finally, it has been shown that Seaboard & Western, be¬ 
cause of its persistent record of violation of the Act and 
the Board’s Regulations, comes before the Board with 
“unclean hands” and is almost the last applicant upon 
whom the Board should confer the great and discretion¬ 
ary favor of an exemption order. 

WHEREFORE, TWA respeetfullv requests the Board 
forthwith to dismiss the application of Seaboard & West¬ 
ern Airlines, Inc. on the above grounds. In the event, 
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however, that said application is not dismissed without 
further proceedings herein, TWA requests that it be 
granted leave to intervene in and become a party to this 
proceeding with the right to receive notice of, and appear 
at hearings, to produce, examine and cross-examine wit¬ 
nesses and to be heard upon brief and oral argument. 

Respectfully submitted, 

TRANSCONTINENTAL & WESTERN AIR, INC. 


By. 

Warren Lee Pierson 
Chairman of the Board 


• • • • 
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Complaint 

• • * • 


106 Pursuant to the provisions of the Civil Aeronau¬ 
tics Act of 1938, as amended, particularly Sections 
401, 403, 404(b), 407, 411, 902 and 1002 thereof, and the pro¬ 
visions of the Civil Aeronautics Board’s Economic Regula¬ 
tions, particularly Section 292.1 thereof, effective June 10, 
1947, Transcontinental & Western Air, Inc. (hereinafter re¬ 
ferred to as TWA), upon information and belief, submits to 
the Civil Aeronautics Board the following complaint: 

1. TWA is an air carrier operating under a certificate 
of public convenience and necessity authorizing foreign air 
transportation over the following route: 

(1) between the co-terminal points Chicago, Ill., Detroit, 
Mich., Washington, D. C., Baltimore, Md., Philadelphia, 
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Pa., New York, N. Y., and Boston Mass., intermediate 
points within the following areas: 

Newfoundland; 

Eire; 

France, except Marseille; 

Switzerland; 

Italy; 

Greece; 

Egypt; 

Palestine; 

Trans-Jordan; 

Iraq; 

107 Saudi Arabia; 

Yemen; 

Oman; 

Ceylon and that portion of India which lies south of 
the 20th parallel; 

and the intermediate points Calcutta, India; Mandalay, 
Burma; Hanoi, French Indo-China; and Canton, China; 
and the terminal point Shanghai, China. 

(2) between the co-terminal points Chicago, Ill., Detroit, 
Mich., Washington, D. C.; Baltimore, Md., Philadelphia, 
Pa., New York, N. Y., and Boston, Mass.; intermediate 
points within the following areas: 

Newfoundland; and 
Portugal; 

and (a) beyond Portugal intermediate points within the 
following areas: 

Spain, except Barcelona; and 
Italy; 

and (b) beyond Portugal, intermediate points within the 
following areas: 

Algeria; 

Tunisia; 

Libya; and 
Egypt. 
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2. Seaboard & Western Airlines, Inc. (hereinafter re¬ 
ferred to as Seaboard) is engaged in air transportation but 
does not hold any certificate of public convenience and 
necessity issued by the Board authorizing it to engage in 
such transportation. Seaboard operates under Letter of 
Registration No. 13 as an Irregular Air Carrier, issued by 
the Board pursuant to Section 292.1 of the Board’s Eco¬ 
nomic Regulations, effective June 10, 1947. Operational 
reports filed by Seaboard with the Board indicate that it is 
primarily engaged in foreign air transport operations be¬ 
tween the United States and points in Europe and the 
Middle East. More than half of the European points reg¬ 
ularly served by Seaboard are points which TWA is cer¬ 
tificated to serve. Of 63 trips reported as having been 

operated across the Atlantic by Seaboard in the 
108 seven months between September 1, 1947 and March 
31. 1948, forty-six served Geneva, Switzerland, a 
point on TWA’s certificated route. Twenty-four flights 
served Rome, another TWA certificated point. 

3. As an Irregular Air Carrier, Seaboard is subject 
to many of the Act’s requirements and other restrictions 
imposed by the Board. It has regularly and continuously 
violated at least four of these requirements, as follows: 

A. Seaboard has violated Section 401(a) of the Act in 
that it has engaged in scheduled air transportation of cargo 
without a certificate issued by the Board authorizing such 
transportation , and has violated Section 292.1 of the 
Board y s Economic Regidations in that its cargo services 
are not “of such infrequency as to preclude an implication 
of a uniform pattern or normal consistency of operation 
between . . . designated points.” 

Section 292.1 has been interpreted by the Federal Courts 
and the Board to prohibit the foreign air transportation of 
cargo by an irregular air carrier between any points 
“(a) in such manner that any given or uniform number of 
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flights are operated between the same two points per day 
or per week or recurrently in successive weeks; 

“(b) regularly or within a reasonable degree of regularity, 
which regularity is reflected by the operation of a single 
flight per week on the same day of each week between the 
same two points, or is reflected by the recurrence of opera¬ 
tions of tw*o round trip flights, or flights varying from two 
to three or more such flights between any same two points 
each week in succeeding weeks, without there intervening 
other weeks or approximately similar periods at irregu¬ 
lar but frequent intervals during which no such flights 
are operated so as thereby to result in appreciable definite 
breaks in service: it being intended by this subparagraph 
to require irregularity in service between any such points 
but not to preclude the operation of more than one 
109 or two such flights in any given week, nor to pre¬ 
scribe any specific maximum limitation upon the 
number of flights which may be performed in any one week, 
if infrequency and irregularity of service is otherwise 
achieved through variations in numbers of flights and in¬ 
tervals between flights and through frequent and extended 
breaks in service; and 

“(c) otherwise than upon an occasional and infre¬ 
quent basis restricted to such rarity and infrequency of 
flights as to preclude any uniform pattern or normal 
consistency of operation between such points.” 

That Seaboard has been fully aware of this interpretation 
of the Regulation is evident from the fact that the fore¬ 
going resume is taken verbatim from Seaboard’s Appli¬ 
cation for an Exemption Order, dated March 29, 194S. As 
shown below T , Seaboard has violated each of these three 
provisions. 

Since about June 1, 1947, Seaboard has been regularly 
and continuously engaged in scheduled cargo operations 
between the United States and points in Europe and the 
Middle East on TWA’s certificated route, particularly 
Geneva, Switzerland, and Rome, Italy. Seaboard’s viola- 
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tions of the requirements of the Act and the Board’s Regu¬ 
lations which prohibit it from conducting regularly sched¬ 
uled services began almost as soon as Section 292.1 of the 
Regulations became effective on June 10, 1947. These vio¬ 
lations became so pronounced that on August 14, 1947 the 
Chief of the Board’s Enforcement and Litigation Section 
officially requested Seaboard to discontinue these practices 
immediately. A copy of this request from the Board is 
annexed hereto as Exhibit A. 

However, Seaboard ignored the Board’s request. Its 
continuance of illegal operations is evident from its quar¬ 
terly operational reports for the periods up to March 31, 
1948. While these reports are incomplete and mis- 
110 leading, it is apparent that despite the statute, de¬ 
spite the regulations of the Board, and despite the 
warning letter from the Board’s staff, Seaboard has con¬ 
tinued to operate regular services betwreen New York and 
Geneva. In the thirty weeks between September 1, 1947 
and April 1, 1948, Seaboard operated forty-six flights be¬ 
tween these points. This is an average of over one 
and one-half flights per week. These flights were spaced 
so regularly that the maximum interval betwen departures 
from New York for Geneva was nine days. The median 
interval between such departures was between three and 
four days. Service to Rome was only slightly less fre¬ 
quent. 

Seaboard’s most recent operational report, for the three 
months ending April 1, 1948, shows a regular pattern of 
a minimum of one flight a w’eek between New York and 
Geneva. In each week during this period a flight from 
New York stopped at, or terminated at, Geneva. During 
the weeks commencing February 15 and March 7, two 
flights were made to Geneva. The requirement of “ap¬ 
preciable definite breaks in service” was completely ig¬ 
nored. 
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Weekly Service Provided to Geneva 
by Seaboard & Western 


Week beginning 

January 4 
11 
18 
25 

February 1 
8 
15 
22 
29 

March 7 
14 
21 
28 


No. of 

Seaboard Flights 

1 

1 

1 

1 

1 

1 

2 

1 

1 

2 

1 

1 

1 


It is also significant that every scheduled date 
111 of departure from Geneva listed in Seaboard’s 
advertising was set for Tuesday, Wednesday or 
Thursday (see paragraph B below). It can be assumed 
from this that Seaboard scheduled its flights to arrive 
at, and depart from, Geneva on these three specific days 
near the middle of the week, and that any deviation from 
this regular pattern was the result of operational delays. 
This factor of regularity of service within each week, com¬ 
bined with the factor of a flight each week, produces a 
clear pattern of regular service, recognizable, even with¬ 
out advertising, by the most obtuse shipper. Seaboard’s 
operations at Geneva were on a basis which was the very 
antithesis of “an occasional and infrequent basis restricted 
to such rarity and infrequency of flights as to preclude 
any uniform pattern or normal consistency of operation”. 
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B. Seaboard, in holding out to the public, expressly and 
by its course of conduct, that it operates regular scheduled 
cargo services between New York and Geneva, has violated 
Section 411 of the Act which prohibits carriers from engag¬ 
ing in unfair methods of competition in air transportation, 
and violates Section 292.1 which prohibits such holding out. 

Since the commencement of its foreign cargo operations, 
Seaboard has regularly and continuously advertised that 
it operates regular cargo services between New York and 
Geneva. In addition, its actual operation of such services 
amounts to such a holding out “through a course of 
conduct”. 

On August 14, 1947, the Board requested Seaboard to 
“discontinue the advertising and distribution of sales liter¬ 
ature” stating that flights would be operated between 
Geneva and New York at regular intervals. This request, 
too, was ignored. Eight months later Seaboard was 
112 still advertising to the shipping public that it con¬ 
ducted scheduled operations between Geneva and 
New York. Annexed as Exhibits B through G are adver¬ 
tisements of Seaboard departures which have appeared 
regularly in the Swiss publication Transport four to six 
days prior to each scheduled departure. For the weeks at 
the beginning of 1948 for which copies of this publication 
are available in this country, these advertisements ap¬ 
peared as follows: 

Date of Scheduled Scheduled Day 

Publication Departure Date of Departure 


January 2 
” 16 
” 20 
February 20 
” 27 

March 19 


January 8 
” 21 
February 4 
” 24 

March 3 
” 23 


Thursday 

Wednesday 

Wednesday 

Tuesday 

Wednesday 

Tuesday 


Similar advertisements have presumably appeared in other 
publications or in other issues of Transport which are not 
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available. The same practice is being carried out at other 
points served by Seaboard. In addition, Seaboard agents 
employ a standard form of post card advertisement of each 
flight, giving the scheduled date of the flight, which appar¬ 
ently is mailed out to shippers about five days before each 
scheduled departure. A copy of the form of card employed 
by Seaboard’s Swiss agents is annexed as Exhibit H. 

C. Seaboard, in carrying passengers in foreign air 
transportation after September 10, 1947, has violated Sec¬ 
tion 401(a) in that it has not been certificated to engage in 
such transportation and has violated Section 292.1 of the 
Economic Regulations which flatly prohibits Irregular Air 
Carriers from engaging in the foreign air transportation of 
passengers . 

Seaboard has regularly and admittedly carried 
113 passengers in foreign air transportation since Sep¬ 
tember 10, 1947, the date this practice was outlawed 
for all except carriers certificated to carry such persons. 
As evidence of one specific occasion upon which Seaboard 
has carried passengers, there is annexed hereto as Exhibit 
I a copy of the Journal de Geneve of November 29, 1947, 
carrying a news report of the transportation by Seaboard 
from New York to Geneva of Mr. and Mrs. Charles Alex¬ 
ander. 

Furthermore, Seaboard admits (Application for Exemp¬ 
tion Order, March 29, 194S, page 8) that it “has engaged 
in contract carriage of persons between foreign points and 
the United States and has transported passengers as a com¬ 
mon carrier from foreign point to foreign point.” Sea¬ 
board’s operational reports for the six months ending 
March 31, 1948 show that 21 flights which operated east- 
bound in irregular air services returned to the United 
States as “contract flights”. The Board, and the carriers 
lawfully operating under certificates issued by the Board, 
are entitled to know whether these 21 westbound flights, 
operated with such surprising regularity, are bona fide 
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contract trips or are only the type of “contract flight” that 
has notoriously served as a thin disguise for common car¬ 
rier operations. The Board has had experience with these 
subterfuges in its investigation into the tragedy of the 
Bermuda Sky Queen. 

D. Seaboard, in failing to file tariffs until September, 
1947 violated Section 403(a) of the Act. Investigation by 
the Board is required to determine whether Seaboard is 
departing from its tariffs in violation of Section 403(b) 
and making special reductions for large shippers in viola¬ 
tion of Section 404(b). Seaboard has also violated Section 
407 by failing to file its operational reports on time. 
114 Seaboard’s failure to file tariffs as required by 
the Act and Section 292.1 was pointed out in the 
Board’s letter of August 14, 1947 (Exhibit A). Seaboard 
eventually filed such tariffs, but the actions of Seaboard in 
other respects justify an investigation to determine 
whether such filed tariffs have been adhered to, or whether 
Seaboard makes special reductions for large shippers. 

Seaboard has almost always been late in filing the opera¬ 
tional reports required by the Board. Section 292.1 re¬ 
quires that such reports be filed within twenty days after 
the end of a quarter. The first three reports filed by Sea¬ 
board were submitted to the Board 112 days, 45 days, and 
51 days after the end of the respective quarter — from one 
month to three months late. 

4. These illegal operations of Seaboard, which are con¬ 
tinuing at present without abatement, seriously injure 
TWA through the diversion of traffic from its certificated 
routes. The violations complained of are not innocent mis¬ 
takes or even negligent trespasses beyond the bounds of 
lawful conduct. They are wilful violations in defiance of 
the statute, the regulations and the express warnings by 
the Board against the very acts complained of. Under 
these circumstances the maximum penalties under the law 
should be imposed. 
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WHEREFORE, complainant respectfully prays that the 
Board institute an investigation, pursuant to Section 
1002(b) of the Act, into the operations of Seaboard 
(whether designated as “irregular air carrier operations” 
or as “contract operations”) between any and all points 
inside and outside the United States, to ascertain whether 
or not such operations are in violation of the above-men¬ 
tioned provisions of the Act and of the Board’s Eco- 

115 nomic Regulations, and that Seaboard be required 
to produce at such investigation all its books, rec¬ 
ords, accounts, manifests, log books, tickets, contracts, 
agency agreements, correspondence and all other docu¬ 
ments and papers relating to such flights; and 

Complainant further prays that the Board revoke Sea¬ 
board’s letter of Registration as an Irregular Air Carrier 
and prohibit Seaboard henceforth from engaging in air 
transportation, that the Board shall institute proceedings 
against Seaboard for any such violation pursuant to Sec¬ 
tion 902(a) of the Act, and that the Board shall grant such 
other and further relief as it may deem appropriate. 

Respectfully submitted, 
Transcontinental & Western Air, Inc. 
• • • • 

116 STATE OF NEW YORK) 

) ss.: 

COUNTY OF NEW YORK) 

WARREN LEE PIERSON, being duly sworn, deposes 
and says he is Chairman of the Board of TRANSCONTI¬ 
NENTAL & WESTERN AIR, INC., the complainant in the 
above-entitled matter; that he has read and is familiar with 
the contents of the foregoing complaint; that he intends 
and desires that, in granting or denying the relief re¬ 
quested, the Board shall place full and complete reliance 
upon the accuracy of each and every statement therein con¬ 
tained; that he is familiar with the facts therein set forth; 





that to the best of his information and belief every state¬ 
ment contained in the complaint is true and that no such 
statement is misleading. 

Warren L. Pierson 

Subscribed and sworn to before me this 14 day of May, 
194S. 


Jos. S. Koons 
Notary Public 


117 Certificate of Service 

I hereby certify that I have this day served the 
foregoing complaint upon Seaboard & Western Airlines, 
Inc., by mailing a copy thereof, properly addressed, to its 
principal offices at 16 Liberty Street, New York City, N. Y. 

Joseph S. Iseman 

Attomev for 

Transcontinental & Western Air, Inc. 

New York. N, Y., 

May 14,1948. 

118 Exhibit A 

Copy of Letter from Enforcement and Litiga¬ 
tion Section Civil Aeronautics Board 
to Seaboard & Western Airlines 

August 14,1947. 

Seaboard & Western Airlines 
150 East 35th Street 
New York 16, N. Y. 

Gentlemen: 

Information which has come to the atention of the Civil 
Aeronautics Board indicates that Seaboard & Western Air¬ 
lines has been operating flights between New York and 
Geneva, Switzerland at approximately two week intervals 
since June 5, 1947. Also it appears that the availability 
of such semi-monthly air transportation services has been 
extensively advertised through various media, including, 


123 


for example, various Geneva newspapers; the Basle Na¬ 
tional Zeitung and St. Galler Tagblatt; posters on display 
in the windows of John Im Obersteg & Cie. in Geneva; and 
circulars issued on behalf of vour company to prospective 
shippers by John Im Obersteg & Cie. in Geneva and Roh- 
ner, Gehrig & Co., Inc., in New York City. Statements ap¬ 
pearing in the circulars distributed by the mentioned agents 
specifically state that flights would be operated between 
Geneva and New York “approximately every two weeks” 
and “at least twice monthly” and more as the need re¬ 
quires. 

Inasmuch as your company does not possess a certificate of 
public convenience and necessity and has not been granted 
a specific exemption by the Board, it is not authorized to 
perform a regular air transportation service between any 
two points involving the carriage for hire of passengers or 
property solicited from the general public. The Letter of 
Registration issued by the Board under the provisions of 
Section 292.1 of the Board’s Economic Regulations only 
authorizes an irregular service, i.e., service of such irregu¬ 
larity and infrequency as to preclude any implication of a 
uniform pattern or normal consistency of operation be¬ 
tween any two given points. 

Although the number of flights operated by your company 
between Geneva and New York has been comparatively few, 
it is the opinion of this office that the consistent operation 
of such semi-monthly flights at intervals of approximately 
two 'weeks, indicates a regularity of service in excess of 
that authorized under your Letter of Registration. This 
is particularly true wdiere, as here, there is a holding out 
of such services in a manner that may lead the public to 
believe or understand that the services are customarily 
available between specific points on or about certain times 
of the month. 

Accordingly it is requested that vour company discontinue 
immediately the regular character of its services between 
New York and Geneva. It is requested also that your 
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agents be instructed promptly to discontinue the ad- 
119 vertising and distribution of sales literature of the 
type mentioned above and that all future advertise¬ 
ments and public representations should contain effective 
qualifications or limitations as to the frequency and regu¬ 
larity so as clearly to indicate the character of operations 
which may be conducted by Irregular Air Carriers. 

It further appears that to date vour company has failed 
to file tariffs with the Board as required by Section 403 of 
the Civil Aeronautics Act of 1938, as amended, and which 
were due under Section 292.1 of the Economic Regulations 
on June 10, 1947. Accordingly it is requested that appro¬ 
priate tariffs be filed without further delay. 

It is requested also that your Company file immediately 
the report due on July 20,1947, under the provisions of the 
above-mentioned Economic Regulations, and in addition 
thereto a special report covering the nature and extent of 
your operations since July 1, 1947, indicating the points 
served and the dates of arrivals and departures at each 
point. Such special report also should contain a statement 
indicating the date and manner of adjusting your opera¬ 
tions and advertising policies in conformity with the exist¬ 
ing requirements and the views expressed herein. 

Yours very truly, 

s/ H. Don Reynolds 

Chief, Enforcement and 
Litigation Section 

• • • • 

75 Memorandum In Opposition 

to Application 

Seaboard and Western Airlines, Inc., proposes that by 
exemption and without meeting the standards of public 
convenience and necessity it be authorized to duplicate 
the services of three United States flag carriers and a 
number of foreign air carriers over more than 18,000 miles 
of routes between the United States, Europe and the 
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Middle East. This proposal, although perhaps remark¬ 
able for its temerity, does not warrant serious consider¬ 
ation by the Board. 

I 

Under Section 401 of the Civil Aeronautics Act no car¬ 
rier may engage in air transportation without a certificate 
of public convenience and necessity. During the war the 
requirements of Section 401 were suspended in a number 
of instances to permit air service to specific points by 
exemption orders under Section 416 of the Act. Carriers 
were quick to take advantage of this relaxation of the 
standards of the Act and to invoke the Board’s exemption 
authority. But Section 416 "was never intended to pro¬ 
vide a substitute for the careful and comprehensive pro¬ 
cedures and standards contemplated by Section 401. Only 
where enforcement of the provisions of the Act would be 
‘‘an undue burden” on the carrier and would not be 
76 “in the public interest” may Section 416 be utilized. 

The Board’s responsibilities in developing an ade¬ 
quate, economic and stable air transportation system can 
not be met by permitting Section 416 to be used as an alter¬ 
nate method of obtaining comprehensive operating author¬ 
ity. The Board has only recently recognized the short¬ 
comings of the use of its exemption authority in the 
Alaska Cargo Investigation Case, Serial Order No. E-1420, 
dated April 22, 1948, where it rejected the request of a 
number of carriers to engage in cargo service between 
the continental United States and Alaska by exemption in 
favor of a Section 401 proceeding in the course of which 
all of the considerations of public convenience and neces¬ 
sity could be explored. Similar action was taken by the 
Board in declining to adopt proposed amendment Section 
292.6 to the Economic Regulations, Serial Order No. 
E-1343, dated April 2, 1948, dealing with non-certificated 
indirect cargo carriers. 
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II 

In any event, there is no possible justification for grant¬ 
ing Seaboard's application in this proceeding. 

This is the basis of Seaboard’s petition: It carries 
freight between the United States, Europe and the Middle 
East, purporting to operate under Section 292.1 of the 
Economic Regulations which prohibits regular service. In 
the face of that prohibition it has, by cutting rates and 
diverting traffic from the United States flag carriers, ex¬ 
panded its frequencies to the point where it must now 
“curtail" its operations lest it violate Section 292.1 (if it 
is not already doing so). The undue burden of which it 
complains is that it can not carry on a comprehensive pat¬ 
tern of international cargo operations without a certificate 
of public convenience and necessity. The Board has al¬ 
ready made clear that this is not sufficient basis for in¬ 
voking Section 416. In Chicago and Southern Airlines, 
Inc., Hot Springs Exemption, 7 C. A. B. 451, 453-454 
(1946), where the carrier sought by exemption to serve 
Hot Springs — a city at the time receiving no air service — 
the Board found that there was “strong evidence 
77 favoring the early establishment of air transporta¬ 
tion to the city of Hot Springs” and recognized 
that Chicago and Southern could obtain more economical 
utilization of its equipment and considerable additional 
revenue through such service. Nevertheless, Chicago and 
Southern’s application was denied because it did not meet 
the rigorous requirements of Section 416. 

Certainly here, where the carrier proposes regular serv¬ 
ice between no points not already served by at least one 
United States flag carrier — and, in many instances, sev¬ 
eral United States and foreign carriers — and where there 
is not a scintilla of evidence to show that the cargo needs 
can not be met by the existing carriers, the Board can not 
find that it is an undue burden and not in the public in¬ 
terest to require Seaboard to comply with the provisions 
of Section 401 of the Act. 
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III 

Seaboard proposes to operate on a “demand’’ basis 
between the United States and points throughout Europe 
and the Middle East. Thus it suggests that it is adding 
something new in the way of a specialized freight service. 
But when the Board decided the' North Atlantic Route 
Case, 6 C. A. B. 319 (1945), it established three separate 
route patterns for the three United States flag carriers 
operating over the North Atlantic, with a minimum of 
point to point duplication of service and with no criss¬ 
crossing of routes. This was a basic policy decision made 
by the Board after an extensive hearing in one of its most 
important new route cases involving the varied and com¬ 
prehensive proposals of eleven applicants. Seaboard 
would overthrow this decision by the stroke of a pen and 
would obtain a privilege consciously and deliberately with¬ 
held from TWA, Pan American and American Overseas. 

Moreover, the “demand” service proposal should be 
understood for what it is — an attempt to disguise the fact 
that Seaboard seeks nothing more than duplication of only 
the most desirable route segments of the present carriers. 
This is demonstrated both by experience in the domes¬ 
tic field and by Seaboard’s own operating record. 
78 In the Air Freight Case, Docket Nos. 810 et al., the 
domestic non-certificated cargo carriers sugar-coated 
the duplication they proposed with the promise of the 
“new” demand services they would provide. The actual 
record under Section 292.5 is dismal. Slick Airways 
offered such a service to 152 cities but subsequently cut 
the number down to only 15. Flying Tigers offers demand 
service to a handful of cities. In the Air Freight Rate 
Case, Docket Nos. 1705 et al., not one carrier showed that 
it had ever actually provided any demand service. In fact, 
the services these carriers provide are to New York, Chi¬ 
cago, Los Angeles, San Francisco and a small number of 
other major cities already receiving service from the cer¬ 
tificated lines. And, it should be noted, Slick’s rates to 
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demand points are three times its rates to major cities 
because, it states, it costs that much more to serve demand 
points. 

What can be expected from Seaboard in the nature of 
demand sendees is well demonstrated by the points it has 
been sending up to now. Its own application shows that 
up to the present time its service has been confined exclu¬ 
sively to points served by one or more United States flag 
carriers to say nothing of the foreign air carriers. (Ap¬ 
plication, p. 7). The “something new” Seaboard really 
proposes is to duplicate service between the United States 
and the major cities in Europe served by all of the United 
states flag carriers. This is new indeed. 

IV 

On two recent occasions the Board considered and de¬ 
termined the requirements for regular service over the 
North Atlantic, and Seaboard has presented nothing to 
warrant a change in the position which the Board took. 
The Board’s decision in the North Atlantic Route Case 
was reaffirmed but one year ago when it promulgated Eco¬ 
nomic Regulation Section 292.5. At that time it decided 
that there was no basis for extending Section 292.5 to 
carriers in the international field. Nothing new has been 
presented to the Board — by Seaboard’s application or 
otherwise — which would justify the Board in granting 
Seaboard the special privilege it seeks. Seaboard, 
79 although it claims to have spent two years surveying 
the international cargo potential, offers no esti¬ 
mates, much less specific facts, with respect to the inter¬ 
national cargo potential. 

The other considerations which caused the Board to dis¬ 
tinguish between domestic and international cargo also 
remain as valid today as they were a year ago. The pat¬ 
tern of American flag service has been established only 
three years and during most of that time there have been 
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abnormal difficulties with which the newly certificated car¬ 
riers have had to contend. Furthermore, a number of the 
foreign air carriers which at the time of the promulgation 
of Section 292.5 had recently received permits have since 
initiated cargo service. 

Seaboard’s arguments concerning the military desirabil¬ 
ity of its air cargo facilities likewise present nothing new 
or substantial. It is not necessary to point out that Sea¬ 
board is not now using nor does its application indicate 
that it proposes to use planes uniquely developed for 
cargo. Seaboard fails to specify how it proposes to con¬ 
tribute anything of military value comparable to the con¬ 
tribution which the certificated carriers made in the recent 
war and will be in a position to make to an even greater 
degree if they are permitted to develop efficiently and eco¬ 
nomically in the international field. 

V 

Finally, the Board should not be misled as to the pur¬ 
pose of Seaboard’s application. Seaboard argues that it 
should receive the unusual treatment it requests here be¬ 
cause it “accepted the limited invitation which [Economic 
Regulation 292.1] offered” and “risked its capital in the 
development of this enterprise and expended the talents 
and services of its officers, directors and operating per¬ 
sonnel.” (Application, p. 17). The Board should realize 
that if Seaboard’s application in this proceeding were 
granted the Board would be faced with precisely the same 
argument to justify the subsequent certification and fur¬ 
ther extension of Seaboard. 

• • • • 

81 /s/ Ernest W. Jennes 

Ernest W. Jennes 
Attorney for 
American Airlines, Inc. 

• • • • 
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129 Memorandum of Seaboard & Western Airlines, 
Inc. in answer to: 

The motion of Pan American Airways, Inc., hereinafter 
called Pan Am, to dismiss and/or deny this application; 

The petition of Transcontinental & Western Air, Inc., 
hereinafter called TWA, for leave to intervene and memo¬ 
randum in opposition to this application; and 

The memorandum of American Airlines, Inc., herein¬ 
after called American, in opposition to this application. 

Due to tlie similarity in the arguments advanced by 
Pan Am, TWA and American, hereinafter collectively re¬ 
ferred to as the Intervenors, the following memorandum is 
submitted in reply to all the opposing papers filed by 
these carriers. 

I. 

The Board Has the Power to Grant the Proposed 

Exemption 

A. The granting of the proposed exemption is con¬ 
sistent with the intention of Congress in enacting the 
Civil Aeronautics Act of 1938. 

Not one of the Intervenors disputes the fact that it 
is burdensome on Seaboard & Western to continue 

130 operations under the restrictive provisions of Sec¬ 
tion 292.1 of the Economic Regulations pending final 

action on its certificate application, but they blithely dis¬ 
miss this fact with the all too familiar argument that 
when Congress spoke of undue burden “it could not have 
had in mind anything like the facts relied on by Sea¬ 
board ’ ’ (Pan Am, p. 3). 

If we are to accept Intervenors’ conception of the in¬ 
tent of Congress in enacting the Civil Aeronautics Act 
it would seem that Congress’ sole concern was to create 
and maintain a monopolistic air transportation system 
with a relatively few favored carriers to be supported 
(financially and by legislation) to the virtually complete 
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exclusion of all others. Also if we can accept this version 
of the intent of Congress, it would follow that, since Sea- 
Board & Western conducts freight operations over some 
of the routes and in some of the areas “reserved” for Pan 
Am and other certificated international airlines, Seaboard 
& Western should not be encouraged or allowed to con¬ 
tinue in business or to expand its operations because 
traffic might be diverted from the certificated carriers. 
Such a condition, we are told, would not be in the public 
interest “for Congress has said unmistakably that the 
public interest is best served by the requirement of secur¬ 
ing a certificate of public convenience and necessity under 
Section 401” (Pan Am, p. 4). There can be no dispute 
that this statement is true as far as it goes, and it is diffi¬ 
cult to see why Pan Am has taken the trouble to find sup¬ 
port for this remarkable point by picking out isolated 
quotes from the House Committee Report on H. R. 9738, 
to the effect that an air carrier is prohibited by Section 
401 of the Act from engaging in air transportation unless 
it has obtained a certificate of public convenience and 
necessity. 

131 However, it is not necessary for the Board to 
resort to Committee Reports to find the intention 
of Congress in enacting the Civil Aeronautics Act. A 
clear expression of Congressional intent is contained in 
the Declaration of Policv in Section 2 — a section which 
was conveniently overlooked by Pan Am and the other 
Intervenors. This section clearly states that: 

“The Board shall consider the following, among other 
things, as being in the public interest, and in accordance 
with the public convenience and necessity — 

• * • • 

“(d) Competition to the extent necessary to assure 
the sound development of an air-transportation system 
properly adapted to the needs of the foreign and domestic 
commerce of the United States, of the postal service, and 
of the national defense.” 
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Section 416(b) of the Act is consistent with this Decla¬ 
ration of Policy in that it gives the Board power to ex¬ 
empt any air carrier or class of air carriers from the 
requirements of Title 4 or any provisions thereof or any 
rule, regulation, term, condition or limitation prescribed 
thereunder, if it finds that the enforcement of this Title 
or any such provision etc., “is or would be an undue bur¬ 
den on such air carrier or class of air carriers by reason 
of the limited extent of, or unusual circumstances affect¬ 
ing, the operations of such air carrier or class of air car¬ 
riers and is not in the public interest.’* Thus, it was recog¬ 
nized that situations would arise requiring relaxation of 
certain requirements of the Act in order to foster the 
growth of air transportation on an economically sound 
basis. 

B. The requirements of 416(b) are dearly satisfied by 
the facts disclosed in Seaboard & Western’s application. 

With a surprising similarity of approach the In- 
132 tervenors point to two cases which are supposed to 
preclude a finding by the Board that “an undue bur¬ 
den” exists within the meaning of Section 416(b) of the 
Act. The first of these cases, Universal Air Freight 
Corp. — Investigation of Forwarding Activities , 3 C. A. B. 
698 (1942) was not even a decision under 416(b). In this 
case, the Board considered the more limited exemption 
provision of Section 1(2), which provides: 

“The Board may by order relieve any air carriers who 
are not directly engaged in the operation of aircraft in 
air transportation from the provisions of this Act to the 
extent and for such periods as may be in the public 
interest.” 

In denying the application of Universal Air Freight 
Corporation under this section, the Board was not con¬ 
cerned with what might constitute an undue burden on 
the carrier since that question is not an issue under Sec¬ 
tion 1(2). Moreover, in that case the applicant, Universal 
Air Freight Corp., had been unlawfully engaged in air 
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transportation for many months (operating at a substan¬ 
tial loss in order to undercut rates of other carriers) and 
only raised the matter of an exemption after the Board 
had issued an order instituting an investigation of its activ¬ 
ities. Universal Air Freight Corp.’s bad faith in con¬ 
sciously violating the Civil Aeronautics Act, and its un¬ 
economic operations during the period of its existence, 
undoubtedly influenced the Board in its decision in refus¬ 
ing the exemption as not being in the public interest. 

The other case relied upon by Intervenors, Chicago & 
Southern Airlines — Hot Springs Exemption, 7 C. A. B. 
451 (1946), though under 416(b), is clearly distinguished 
from the instant case. In that case Chicago & Southern 
Airlines, a scheduled air carrier, desired a temporary ex¬ 
emption permitting it to operate a route to Hot 
133 Springs as an additional intermediate point. This 
carrier and several others had applications pending 
for a certificate covering this route. The Board refused 
the exemption pending the outcome of the certificate pro¬ 
ceeding, but specifically pointed out that the only evidence 
offered by Chicago & Southern tending to show a burden 
was to the effect that it would be a hardship on the City 
of Hot Springs rather than on the carrier. From the 
facts disclosed it appeared that to grant the exemption 
would have allowed Chicago & Southern a more eco¬ 
nomical utilization of equipment and would have provided 
it with additional revenue — this was held by the Board 
not to constitute an undue burden. Obviously, the facts 
adduced in that case fall far short of those presented by 
Seaboard & Western in this proceeding. That the Board 
has granted exemptions to individual carriers pending the 
outcome of an application for a certificate is illustrated 
by the case of National Airlines, Inc. — Certificates of Pub¬ 
lic Convenience a/nd Necessity, 1 C. A. A. 24. There the 
Board (then the Authority) stated: 

“Under section 401 (a) of the act, an air carrier may 
not engage in air transportation unless there is in force 
a certificate issued by the Authority authorizing the air 
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carrier to engage in such transportation. However, it is 
also provided by the same section that an air carrier may 
continue to engage in such transportation if it was so en¬ 
gaged on June 23, 193S, and if it filed an application for 
such certificate within 120 days from August 22, 1938. 
Applicant was not engaged in air transportation between 
Jacksonville, Fla., and New Orleans, La., on or before Au¬ 
gust 22, 193S. Therefore, applicant was prohibited by the 
act from engaging in air transportation between such ter¬ 
minal points until a certificate authorizing such trans¬ 
portation between these points should be issued. In order 
to enable applicant to conduct the proposed operations 
on this route prior to the issuance of a certificate, the 
Authority, pursuant to the provisions of section 416 (b) 
of the act, promulgated special order 401-A-6 exempting 
applicant from the provisions of section 401 (a) of the act 
insofar as the provisions affected operations on 
134 route No. 39 until such time as the Authority shall 
issue a certificate of convenience and necessity for 
the air transportation service over such route of applicant, 
or shall issue its final order denying the application of the 
applicant for such certificate” (pp. 26-27). 

But even assuming that, taken alone, it is not a suf¬ 
ficient showing of “undue burden” or “unusual circum¬ 
stances” under 416(b) merely to show that the carrier 
milst wait manv months or vears before final action will 

• w 

be taken on its certificate application, and that it would be 
beneficial to the carrier to obtain an interim exemption, 
Seaboard & Western has shown much more than that in 
its application for an exemption. It has shown, in addi¬ 
tion, that 

(1) It will have to curtail or terminate its operations 
unless relief is promptly granted; 

(2) The curtailment or cessation of its operations 
will result in the disclocation of its personnel, loss of 
revenue and capital funds and the loss to the nation of the 
benefits of its experience and pioneer efforts in the devel¬ 
oping field of international airfreight; 
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(3) International airfreight is of vital importance to 
the nation, particularly to the national defense, and the 
encouragement of the development of this industry by 
non-certificated airfreight carriers is an urgent necessity. 

We are here concerned with a nw businss which is cry¬ 
ing for development; it requires a singleness of purpose 
and experimentation which cannot be obtained through 
contract and irregular operations or through the scheduled 
operations of the certificated carriers. To deny the re¬ 
quested relief in this situation would not be in the public 
interest and would defeat the avowed purpose of the Civil 
Aeronautics Act as disclosed in Section 2 thereof. 
135 C. The promulgation by the Board of Sections 
292.1 and 292.5 of the Economic Regulations afford 
a clear precedent for granting the exemption sought by 
Seaboard & Western. 

In enacting Economic Regulation 292.5, the Board made 
the following findings as required by Section 416(b): 

Public Interest: “At the present time applications are 
pending before the Board in which for the first time the 
Board will be called upon to determine issues of public 
convenience and necessity relating to authorization to en¬ 
gage in the air transportation of property only in inter¬ 
state and/or overseas air transportation. Certain of these 
applications are already consolidated in pending proceed¬ 
ings which are in various stages of adjudication, but it 
appears that in no case will the Board be able to dispose 
finally of such issues for some time. During this interim 
period it would not be in the public interest to terminate 

or curtail sucli services and therebv lose the benefit of the 

•> 

experience being obtained in this new field of air cargo.” 

Undue Burden: “The probability of dissipation of the 
operating staff and experience of such carriers, interrup¬ 
tion of operations, loss of revenues and probable loss of 
part of their capital funds during the aforesaid interim 
period constitute unusual circumstances affecting the oper¬ 
ations of such carriers and would impose an undue burden 
on such carriers.” 
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Precisely the same facts are relied upon by Seaboard 
& Western in support of its application for similar relief 
in the international field. Intervenors do not dispute this 
fact, but simply ask the Board to ignore its precedent in 
the domestic field because “the validity of these regula¬ 
tions has never been judicially tested and that such an 
untested excuse of authority affords no basis for further 
action'’ (Pan Am, pp. 8-9). TWA goes one step further 
and seeks in this proceeding to persuade the Board 
136 that it acted illegally in promulgating Sections 292.1 
and 292.5, since the carriers who w^ere granted ex¬ 
emptions thereunder were not legally “air carriers,” as 
required by Section 416(b), at the time the exemption was 
granted. The argument then proceeds to the astonishing 
conclusion that since Seaboard & Western operates as an 
air carrier under an allegedly illegal regulation that it 
isn’t in fact an air carrier, and hence is not entitled to 
relief under 416(b). Thus, the Intervenors would con¬ 
demn the Board to inaction under Section 416(b) until 
prior regulations enacted by the Board have been “judi¬ 
cially tested,” though when and where the judicial test 
will be made is not revealed. 

In its memorandum TWA states (p. 3): 

“The only way a person may legally be an air carrier 
is to secure a certificate or to be entitled to one through 
Grandfather status.” 

In other words, a carrier must first obtain a certificate 
before it can secure an exemption from the requirement 
of obtaining a certificate! * 

It is easy to see why this argument was “overlooked” 
by the Board when it adopted Section 292.1, and it is suf¬ 
ficient answer at this time to point out that this is not the 
proper time and place to challenge the entire exemption 


* In this one respect the memorandum of Pan Am and TWA are not 
consistent. At pages 7-8 of its memorandum Pan Am points out that 
early Senate drafts of the Act provided that the exemption power could 
only be exercised with respect to non-scheduled carriers and that this 
was later broadened to include scheduled carriers. 
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system which has been established by the Board over the 
past ten years. That Intervenors must rely on such an 
argument is a clear indication of the weakness of 

137 their case. Their real concern, of course, is that 
Seaboard & Western will be enabled to stay in the 

airfreight business long enough to prove the value to the 
shipper of the all-freight carrier and to gather the neces¬ 
sary experience and standing required to obtain a cer¬ 
tificate. 

The arguments of Interventors boil down to this: 

We were first in the field as passenger carriers and 
should be given the exclusive right to carry freight regard¬ 
less of whether or not this service can be more efficiently 
performed by others. Though we have never been eco¬ 
nomically self-sufficient, to permit others to compete with 
us will only increase our demands on the public treasury.* 
The Intervenors will protest this analysis of their posi¬ 
tion. Hiding behind their ceritficates of public convenience 
and necessity they will say that they only ask that others 
get a certificate before being permitted to compete ** with 
existing certificated carriers. Of course, they will bitterly 
oppose any application for a certificate with all the re¬ 
sources at their command (including the public treasury). 
That, however, is only something the newer carriers 
must expect, and if the newer carriers cannot afford 

138 the expense of a certificate proceeding it is their 
hard luck. Fortunately, the Board has recognized 


* The public should be resigned to increased subsidy demands by this 
time. There were 17 originally certificated trunk line carriers (domes¬ 
tic and international) in 1938 when the Civil Aeronautics Act was en¬ 
acted, and there are still 17 certificated trunk line carriers. Despite their 
ability to maintain a monopoly, the demands of the certificated carriers 
for mail subsidy have constantly increased. 

** Competition is condemned by the Act only where it is destructive. 
As shown in Paragraph II B, infra, p. 19, Seaboard & Western's oper¬ 
ations are healthy to the air transportation system, not destructive. In 
fact. Seaboard & Western has not even competed with the certificated 
carriers in the sense of diverting traffic they otherwise would have had. 
Its traffic has been generated by its own efforts. 
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that temporary exemptions from the certificate require¬ 
ment are necessary if newer carriers are ever to establish 

V 

themselves to a point where they can afford to undergo 
the prolonged and expensive certificate proceedings and 
establish the necessary facts to justify the granting of a 
certificate. Without such exemptions our air transporta¬ 
tion system could never develop in the manner contem¬ 
plated by Congress when the Civil Aeronautics Act was 
enacted. As was aptly stated by former Chairman Landis: 

“I am just thinking of a common administrative pro¬ 
cedure, and an administrative tradition which seems to me 
to make a considerable amount of sense. In introducing 
a statute, bringing it into operation, if you have an 
exemption power, it seems to me wise not to bring that 
statute in just like that to create a terrific disturbance. 
Your administrative procedure may not be set up, your 
personnel may not be selected . . . exemption after ex¬ 
emption has been granted until your administrative pro¬ 
cedures are ready to deal with the problem and you know 
what the problem is. Can’t you look at the problem of 
carrying cargo more or less from that standpoint? You 
don't know what the thing is, for us to act now would be 
foolish. Likewise let it grow and then in the light of 
that, exercise sucli regulatory* powers as we think are 
wise.” (TR, Docket 2742, pp. S3 and 84.) 

139 n. 

The Certificated Carriers Have Not Offered 
Adequate Freight Service to the 
International Shipper. 

A. The figures of “available capacity” offered by 
lntervenors are misleading . 

Intervenors contend that Seaboard & Western has 
failed to show that the services of the certificated trans- 
Atlantic carriers are inadequate for the transportation of 
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cargo. In an effort to convince the Board that these car¬ 
riers are capable of handling all international airfreight 
traffic Intervenors point to the fact that they have been 
able to utilize only a small proportion of alleged available 
space on their planes. They ignore the fact that, far from 
showing the adequacy of their services, this unused space 
conclusively proves the inadequacy of their freight serv¬ 
ices. Intervenors’ inadequacies in dealing with airfreight 
are discussed in detail in paragraphs II B and II C, supra; 
first it is pertinent to examine the figures of ‘‘available 
capacity” offered by Intervenors. 

Fan Am states (at page 11 of its memorandum): 

‘‘In 1947 Pan American’s Atlantic Division provided 
65,896,000 available ton miles on scheduled flights of which 
only 58.3% was used by revenue loads, plus 1,597,000 avail¬ 
able ton miles on non-scheduled flights of which about the 
same proportion was used.” 

A glance at the Fourth Quarterly Report to the Board for 
1947, covering operations of Pan Am’s Atlantic Division 
will reveal that the figure of 65,896,000 represents 
140 available ton mileage for all scheduled operations, 
including passenger, mail, express, freight,* and 
excess baggage. Pan Am says that only 58.3% of this 
“available” ton mileage was used by revenue loads, and 
implies that the balance was available for the transporta¬ 
tion of airfreight. Such an implication is, of course, ridicu¬ 
lous; these figures reveal nothing as to available space or 
capacity for the shipment of freight. First of all, Pan 
Am has failed to take into consideration the fact that avail¬ 
able ton miles (in terms of weight ) does not necessarily 
mean available cubic space; for example, a plane could be 


* The filed report gives no separate data on freight operations as dis¬ 
tinguished from express, but if the figures quoted in Aviation Daily 
for March 5, 1948 are correct, it would appear that Pan Am’s Atlantic 
Division actually carried only 71,124 ton miles of freight for the entire 
year 1947. This is less than Seaboard & Western carried each month 
since the end of the first month of its operations. 
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filled to space capacity with light weight clothing, aircraft 
parts (such as frames) or artificial flowers, and there 
would still be plenty of permitted weight available. But 
even assuming the availability of the space as well as the 
weight, Pan Am does not pretend to show where this avail¬ 
able space was or is; whether in the cabin of the nlane 
or in the mail, baggage, express or cargo (if any) com¬ 
partments. Conceivably, small express packages could 
to some extent be carried in some of this so-called “avail¬ 
able space/ ’ but the freight Seaboard & Western is in¬ 
terested in obviously could not be accommodated in this 
way. Shippers of bulk quantities simply will not be sat¬ 
isfied with this type of service in which their merchandise 
is secondary in importance to passengers, mail, baggage 
and express, and where they can only hope for a reason¬ 
ably prompt (if piece-meal) delivery if passengers, mail, 
baggage and express do not occupy the space. As 
141 expressed in the brief of Slick Airways, Inc., filed 
with the examiners in The Airfreight Case (Docket 
No. S10, et al., pp. 24-25): 

‘‘They simply don’t know w’hat to do about airfreight. 
Their only consistency lies in their opposition to the people 
who have done the most to develop it. To illustrate their 
obvious inconsistency, why should they bother with all¬ 
cargo or exclusive freight planes at all, in view of all 
the available cargo space — past, present and prospec¬ 
tive— in passenger planes? Aside from obvious fallacies 
in such available space estimates, the answer is that it 
takes much more than available space on passenger planes, 
or freight planes for that matter, to haul the freight. First, 
it must be sold , and this job can best be done by people 
whose whole interest is airfreight. The selling must be 
followed by the kind of service that flows much more natu¬ 
rally from such singleness of purpose.” 

The bulk freight Seaboard & Western is talking about 
could only be handled in all-freight planes, and if Inter- 
venors wish to talk about available freight space they 
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should do so with respect to freight planes, not passenger 
or so-called “combination’’ planes.* 

Though Pan Am gives no figures of available and unused 
space with respect to its all-freight planes, we can arrive 
at a fairly accurate estimate from the fact that it has one 
such plane operating on the North Atlantic route on a once- 
weekly schedule. Based on an estimate of 37 weeks of 
operations in 1947 ** and a capacity of 14 tons per round 
trip, the total available ton-miles in freight planes would 
be approximately 2,072,000.*** Allowing for flight can¬ 
cellations by applying the schedule completion factor of 
92.41% shown in Pan Am’s Fourth Quarterly Report 
142 for 1947, the total available space on freight flights 
would be reduced to approximately 1,914,735 ton- 
miles.* Assuming that 58.3% was used by revenue loads, 
there would be approximately 798,444 unused available ton- 
miles on freight flights for the entire year 1947. Seaboard 
& Western carried nearly twice this amount of freight in 
less than eight months of operations in 1947. It is clear, 
therefore, that leaving other factors out of consideration 
for the moment, it would have been mathematically im¬ 
possible for Pan Am’s scheduled all-cargo planes to have 
carried Seaboard’s freight during the first 8 months of 
Seaboard’s operations. 


* The merits of Intervenors’ arguments in favor of the combination 
plane as against the all-freight plane are discussed infra, par. II C, 

p. 22. 

** Pan Am’s all-freight plane was not put into operation on the 
North Atlantic route until late in April, 1947. 

*** Assuming a 4,000 mile average haul and multiplying by the avail¬ 
able annual tonnage of 518 tons. 

* We have no way of knowing whether the schedule completion factor 
of 92.41% is accurate for freight flights, but would venture the guess 
that it is considerably lower. In one instance to the knowledge of Sea¬ 
board & Western, Pan Am cancelled a scheduled freight flight, un¬ 
loaded the common carriage property, and used the plane for transport¬ 
ing other property on a contract basis, presumably on more profitable 
terms. The common carriage property was left standing at the airfield 
for 4 days before being loaded on another scheduled flight. How many 
other freight flights have been similarly cancelled is known only to Pan 
Am, but it is reasonable to assume that these practices considerably 
reduce the figure for available ton-miles. 
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Pan Am has similarly cited figures of available ton- 
miles for the months of November and December, 1947 
and January and February, 194S purporting to show that 
“Pan American not only adequately handled all of the 
cargo which was available to it but it could have carried 
all of the cargo handled by Seaboard without increasing 
its sendees ” (p. 11). Again it cites figures of available 
ton-miles covering all of its Atlantic Division scheduled 
operations and presumably would have the Board believe 
that it could have carried all of Seaboard & Western’s 
freight in the baggage compartments or cabins of its pas¬ 
senger planes or in unused space on its once-weekly 
all-cargo flights to Europe.** To illustrate just 
143 how ridiculous this argument is and how mislead¬ 
ing these figures are, we need only look at opera¬ 
tions of Seaboard & Western during the month of Feb¬ 
ruary, 1948. In that month Seaboard & Western carried 
421,739 ton-miles of freight broken down by shipments as 
follows: 


Eastbound Traffic — February 1948 


Flight 

No. of 
Shipments 

Lbs. Carried 

Shipments 
Exceeding 1000 

1 

13 

9,368 

3 

2 

25 

12,880 

4 

3 

22 

12,040 

4 

4 

17 

11,798 

6 

5 

1 

12,626 

1 

6 

20 

13,496 

4 

7 

1 

15,339 

1 

8 

22 

12,842 

5 

9 

28 

14,493 

5 

10 

4 

15,968 

4 

Total 

153 

130,850 

37 


** Pan Am apparently sees no inconsistency in the admission contained 
in the very next sentence that not all of the cargo handled by Seaboard 
& Western moved between points which Pan Am is authorized to serve. 
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Of the 37 shipments exceeding 1,000 lbs. — 

20 were between 1,000 and 2,000 lbs. 

9 were between 2,000 and 3,000 lbs. 

2 were between 3,000 and 4,000 lbs. 

2 were between 4,000 and 5,000 lbs. 

1 was between 5,000 and 10,000 lbs. 

3 exceeded 10,000 lbs. 

It can be seen from the above figures that only 153 
shipments accounted for a total of 130,850 lbs. of freight 
carried by Seaboard & Western during the month of Feb¬ 
ruary, 1948, or an average of 855 lbs. per shipment. 

Pan Am states (p. 15) that the bulk of the trans- 
Atlantic cargo is controlled by freight forwarders and im¬ 
plies that Seaboard & Western has relied on these for¬ 
warders in obtaining airfreight business, hence cannot be 
given credit for salesmanship and initiative in building 
up its business. It is sufficient answer to point out that 
out of the 37 shipments exceeding 1,000 lbs. each, only 12, 
or less than one-third came from freight forward- 
144 ers. Freight forwarders have not provided Sea¬ 
board & Western with its largest shipments. Flight 
numbers 5 and 7 in the above chart, each containing only 
one shipment, did not involve freight forwarders. 

Clearly this freight could not be carried on “available 
space’* in passenger or combination planes, and because 
of the obvious limitations inherent in once-weeldy or twice- 
weekly scheduled freight flights it is doubtful if shippers 
would have sent any of it by Pan Am or TWA even if 
Seaboard & Western were not in the picture. Seaboard 
takes issue with Intervenors’ contention that because Sea¬ 
board carries the same or similar type merchandise as that 
carried by the certificated carriers that this means Sea¬ 
board’s shipments could have been handled in combina¬ 
tion planes. As illustrated above, Seaboard’s shipments 
are bulk shipments — as contrasted with the sample ex¬ 
press shipments sent in combination planes. Though it is 
true that many of Seaboard & Western’s bulk shipments 
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are composed of small items which could be split into small 
parcels, the point is that the shipper does not wish to split 
the shipments and will not send by air if he is forced to 
do so. By shipping in bulk via an all-cargo plane, the 
shipper is effecting certain economies in administrative 
effort, packaging and handling as well as substantial sav¬ 
ings in rates. If he is required to split up a 2,000 pound 
shipment of clothing, for example, into several smaller 
shipments to suit the piece-meal shipping requirements of 
passenger or combination planes, his costs will increase 
to an extent which will preclude his use of air transporta¬ 
tion. 

But even assuming that Pan Am’s freight planes were 
capable of handling bulk freight of the kind flown by 
Seaboard & Western, how much space actually was 
145 available in any particular month? In the month of 
February, 1948 Pan Am presumably operated four 
scheduled all-freight flights to Europe.* Again assuming 
a capacity of 14 tons per round trip and an average haul 
of 4,000 miles, the total available ton-miles would be 224,- 
000. Using Pan Am’s percentage of 53.25% used by reve¬ 
nue loads there would be approximately 104,720 ton-miles 
of available unused weight (or space) which we will gener¬ 
ously consider as useable for transporting freight. How 
Pan Am would propose to carry Seaboard & Western’s 
421,739 ton-miles for February (or any appreciable part 
of it) is a mystery, particularly when we consider that 
a large percentage of this freight was shipped to points 
not served by Pan Am and, more important, the shipper 
would never consent that his shipments be split into small 
packages or boxes for piecemeal shipment in “available 
space” in any type of plane. 

TWA’s figures of available cargo capacity are similarly 
inconclusive. Though its figures are more realistic than 


• Giving them the benefit of the doubt as to cancellations by reason 
of weather conditions or in order to take advantage of more profitable 
contract operations. 
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Pan Am’s in that they purport to show available ton-mile¬ 
age on all-cargo flights, TWA has arrived at the same 
unwarranted conclusions with respect to the adequacy of 
existing services offered by the certificated carriers. As¬ 
suming the correctness of its quoted figure of 4,729,175 ** 
ton-miles of available capacity, of which 41.2% was 
146 utilized, there would be an average of approximately 
231,594 ton-miles per month of available unused 
space (assuming no flight cancellations). Though this is 
slightly more per month than Seaboard & Western aver¬ 
aged during its first eight months of operations, it does 
not prove that TWA could have carried Seaboard’s freight. 
In the first place, we do not know when and on what flights 
there was actually space (as distinguished from weight) 
available. There could have been 25,000 ton-miles “avail¬ 
able” on a particular flight, yet not room enough to accom¬ 
modate 2 race horses, for example; or there may well 
have been space on a cargo flight to Cairo on September 
15th but it could hardly be utilized by the shipper who 
wished merchandise sent to Brussels on the 20th. In 
other words, unless availability of space at a particular 
time is related to demand for space at a particular time , 
“ available space” figures are meaningless. The truth of 
the matter is that airfreight does not lend itself to the type 
of scheduled services offered by the certificated carriers; 
and the fact that their once-weekly or twice-weekly cargo 
flights are only 40% or 50% utilized is not proof that the 
certificated carriers could have handled the freight which 
Seaboard & Western has carried. Moreover, they cer¬ 
tainly have not demonstrated that they are better able 
than Seaboard & Western to handle this airfreight. 


** Though this figure is grossly misleading since it presumably re¬ 
fers to available ton-miles to TWA’s furthest port. It is quite possible 
that many of TWA’s planes leave the United States fully loaded and 
that space becomes available only after some of the cargo has been 
unloaded in Europe. Obviously, avialable space on the last leg of the 
journey from Europe to the Middle East would not help the shipper 
who wishes to send freight from the United States to Europe. 
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Pan Am points with pride to its “public utterances” to 
the effect that it “is not in the least pessimistic about the 
future development of air cargo.” Intervenors take the 
position that they could put more planes in freight oper¬ 
ations and intend to do so in the future should the 
147 need arise. Presumably they will do so when all of the 
“available space” on their present passenger planes, 
coftibination planes and cargo planes is filled to capacity 
on each flight. In the meantime, while they make public 
utterances, Seaboard & Western is expected to confine 
itself to irregular and infrequent flights. It is precisely 
this attitude of indifference to the needs of the freight 
shipper which threatens United States supremacy in the 
international airfreight field. 

B. The failure of the certificated carriers to meet the 
needs of the international shipper explains the high per¬ 
centage of unused space on their cargo planes — not com¬ 
petition from Seaboard & Western or its lower rates. 

TWA points to the fact that in 1947 only 41.2% of its 
available capacity on all-cargo flights was utilized and be¬ 
moans the fact that three of its former shippers are now 
sending goods by Seaboard & Western.* This alleged switch 


* The letters from shippers attached as Exhibit D to Seaboard & 
Western’s Application would indicate to the contrary. 

* TWA labels this situation as a “shocking one.” Much more shocking 
is the recent publicized award to TWA of over $1,000,000 additional mail 
subsidy in order that it could meet payments currently falling due on 
outstanding loans. In the words of former Chairman Landis “never in 
history has the public paid so much for so little.” In view of Inter¬ 
venors’ charge that Seaboard & Western is contributing or threatening 
to contribute to their precarious financial condition it is interesting to 
note the following quotation from a recent speech of Mr. LaMotte T. 
Cohu, former President of TWA: 

“I don’t believe that we in the air-line management can alibi for our 
errors, nor do I think we should blind ourselves as to the causes of our 
plight.” 

Mr. Cohu named as some of the mistakes of air-line management those 
of planning too optimistically; ordering excessive amounts of equipment 
and “palatial ticket offices” because competitors had done so; lack of 
organization to hold costs in line with the immediate outlook for traffic; 
uneconomic scheduling of flights, and inadequate financing for the tre¬ 
mendous expansion needed after the close of the recent war. 
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to Seaboard & Western is attributed by TWA to the 
14S lower rates offered by Seaboard & Western.* Sea¬ 
board & Western challenges this explanation of the 
reason why shippers favor its services and further chal¬ 
lenges the wholly irresponsible and unfounded charge that 
it has “gouged away” at the traffic carried by the certifi¬ 
cated carriers. The fact is that most of the freight carried 
by Seaboard would not have moved by air if Seaboard had 
not been in operation. Its traffic was generated by its own 
efforts, through its salesmanship and by virtue of the su¬ 
perior services it offers the shipper. It was not diverted 
from the certificated carriers but rather from ocean ship¬ 
ping. 

One of Seaboard’s shippers, Royal Merchandising Co., 
shipped 266,571 lbs. of clothing by boat during the period 
from October 21, 1946 through May 5, 1947. During this 
same period it shipped 972 lbs. by air — 680 lbs. of which 
was sent by a foreign air carrier and the remaining 292 
lbs. by one of the Intervenors. During the nine months’ 
period commencing May 10, 1947, when Seaboard offered 
its services to Royal Merchandising Co., this shipper sent 
only 1^71 lbs. of this type of merchandise by boat and 
40^65 lbs. by Seaboard & Western. This is a typical ex¬ 
ample of how Seaboard & Western has “diverted” traffic 
from the certificated carriers — traffic which they never 
had but now seek to obtain, not by improving their services 
but by forcing Seaboard & Western out of business. 
149 Seaboard & Western’s rates were not determined 
upon with a view to undercutting the rates of the 


* Pan Am does not seem to be able to make up its mind on this point. 
On page 13 of its memorandum it charges Seaboard & Western with 
diverting traffic from the certificated carriers and states: “Seaboard has 
been able to divert this traffic for one reason only; it has undercut the 
rates of the scheduled carriers”; then in the footnote on page 14 it 
minimizes the importance of rate differentials between Pan Am and 
Seaboard. Seaboard & Western also minimizes the importance of rate 
differentials except in so far as it indicates an ability to serve the 
shipper more economically through streamlining its organization and 
concentrating on freight. 
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certificated carriers.* They are based upon its cost of op¬ 
erations and with a careful consideration, based on its own 
studies, of which classes of property will move at a certain 
rate and which will not. If the certificated carriers have 
low cargo loads it is simply that these carriers have failed 
to appreciate or have been indifferent to the needs of the 
international shipper and have not supplied satisfactory 
facilities and service. Though they give lip service to the 
importance of airfreight and predict its rapid growth, they 
do little or nothing to encourage its growth. 

Pan Am states (p. 17) that “there is much more to air 
transportation than just flying airplanes, which is about 
all that carriers like Seaboard do.’’ Seaboard & Western’s 
operations speak for themselves in this regard and we 
need only add that there is much more to airfreight trans¬ 
portation than flying airplanes. They still talk of sched¬ 
uled flights in the passenger sense and available space on 
passenger planes, and expect the shipper to conform to 
their rigid cargo schedules or to take a chance that his 
cargo will be loaded piecemeal on a passenger plane — if 
space remains after allowing for passengers, mail, baggage 
and express. Airfreight requires concentration of 
150 effort on a non-luxury basis; it requires salesman¬ 
ship * and specialization in order to accomplish its 
full development. Until they recognize this, and until they 
realize that they cannot successfully treat airfreight as of 
secondary importance to their passenger traffic, the certifi- 


* The statement on page 14 of Pan Am’s memorandum to the effect 
that IATA rate making procedures place Pan Am at a disadvantage 
by preventing it from rapidly changing its rates is hardly convincing 
in View of the contradictory statement in the footnote on the same page. 
There Pan Am reveals that it has consecutively had three different rate 
schedules in effect within a period of slightly more than one month! 
Seaboard, on the other hand, has had only one tariff adjustment since it 
commenced operations. This one adjustment was made in response to 
shippers’ needs; it was not “rate-cutting” as contended by Intervenors. 

* Contrary to the statement on page 15 of Pan Am’s memorandum it 
has required a great feat of salesmanship and effort for Seaboard & 
Western to develop (we object to the word “invade”) the cargo market. 
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cated carriers will continue to carry 50% cargo loads. The 
fact is, the certificated carriers are (and should be) pri¬ 
marily concerned with passengers, mail and air express; 
they cannot give the attention required to airfreight. De¬ 
spite this, they would deny to others the opportunity to 
develop the industry by asking that the Board dismiss 
Seaboard & Western’s application so as to reserve to them 
the future development of the industry. 

C. The combination passenger-cargo planes used by the 
certificated airlines are not adequate for the shipment of 
freight. 

Intervenors uniformly extoll the virtues of their com¬ 
bination planes as affording the shipper more frequent and 
reliable service than is possible with all-cargo planes; in 
fact, their whole argument that they have adequate exist¬ 
ing services to shippers of international airfreight must 
necessarily rest upon the adequacy of combination 
planes.** 

Seaboard & Western is convinced that the combination 
passenger-cargo plane is not adequate for airfreight 
151 and takes issue with the statement of Pan Am that 
the shippers are “not primarily interested in 
whether their goods are transported in an all-cargo plane 
or in a combination passenger-cargo plane” (Pan Am, p. 
12). The very fact that the certificated carriers have been 
able to utilize only a small proportion of the alleged avail¬ 
able space on their combination planes is proof that the 
shipper is interested and that he does not feel that the 
certificated carriers offer adequate service in the shipment 
of freight. 

In the first place, there are limitations on the type of 
cargo which can be carried on combination planes, and 
there is no doubt that these limitations have an important 


** As pointed out above, the twice-weekly all-cargo schedules operated 
over the North Atlantic by the certificated carriers could not begin to 
meet the needs of shippers of international airfreight. 
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effect on the commercial usefulness of this type of equip¬ 
ment. Many shipments, as with the case of animals, re¬ 
quire special handling which cannot be made available on 
combination planes. Certain shipments are too large and 
others are too heavy.* In periods of peak passenger traf¬ 
fic there will be little, if any , available space or weight for 
transporting freight. With a full load of passengers the 
mail assignment and excess baggage, with perhaps a few 
express packages, will fill the plane to capacity. That the 
certificated carriers do not, in practice, attach importance 
to the shipment of freight in their combination planes is 
illustrated by the Space and Weight Directory, effective 
May 15, 194S, issued by American Overseas Airline, Inc. 
for the guidance of its sales and operations personnel. 
This directory, under the heading “Allocation of Space/’ 
sets forth mail and passenger assignments and then con¬ 
tinues : 

“Other traffic assignments are assignments available for 
other traffic but which includes an allocation of not less than 
150 pounds reserved for cargo.” 

152 That American talks in terms of 150 pounds is a 
clear indication that the certificated carriers do not 
think in terms of freight on their combination planes. The 
passengers, mail, baggage (free and excess) come first, the 
shippers last. It is the shipper’s freight (if we can call it 
freight) which is off-loaded on critical legs of the journey 
in the event weather conditions require additional gaso¬ 
line. This is well illustrated by the statement of Harold 
D. Koontz (assistant to the President of TWA) contained 
in an article appearing in the May, 1948, issue of Airports 
and Air Carriers: 

“We would, of course, throw off cargo to keep our maxi¬ 
mum weight from being exceeded by more than a pound 
and yet carry a 235 lb. pilot at an estimated 165 lbs. or 


* See breakdown of freight shipments by Seaboard & Western for the 
month of February, 1948 (supra, p. 15). 
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allow a passenger to walk into the airplane with an un¬ 
weighted half case of whiskey under his arm.” * 

But even with a half load of passengers the excess space on 
the passenger deck cannot be loaded with freight; in such 
case some of the mail and excess baggage would be placed 
on the passenger deck, leaving in the neighborhood of 
1,000 lbs. available in the cargo compartment for express 
shipment, necessarily limited in size by the dimensions of 
the cargo compartment door.** Obviously, this is 
153 totally inadequate to meet the needs of a freight 
shipper, and to contend otherwise is to reveal an ig¬ 
norance of the rudiments of airfreight. 

But aside from the physical limitations of the combina¬ 
tion passenger-cargo plane the inherent disadvantage to 
the shipper of this type of service lies in its failure to pro¬ 
vide sufficient flexibility; it attempts to conform shippers 
of freight to the rigid schedules required for passenger and 
mail transportation. Airfreight just is not adaptable to 
passenger schedules, and unused space on passenger planes 
could never fill the requirements of the freight shipper 
since such space bears no relationship to the time and place 
where freight demand exists. Available space on a combi¬ 
nation passenger-cargo flight to Brussels, for example, 
does not help the shipper who wants to send freight to 
Geneva (see supra, par. II A, p. 18). 

If certificated carriers are convinced of the advantages 
of the combination plane, Seaboard & Western certainly 
has no desire to influence their judgment in that regard. 
Combination planes may provide useful service in trans- 


* Seaboard does not criticize these practices per se. It is proper that 
the certificated passenger carriers give first priority to passengers and 
mail, just as Seaboard gives priority first, last and always to freight. 


** Door sizes on combination planes are as follows: 


DC-4 

Constellation 


Passenger 
Door 
36 1/2" x 67" 
27" x 65 1/2' 


Cargo Doors 
(belly compartment) 
37 3/8" x 29 7/16" 
(40" x30" 

(41" x 22 5/8" 
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porting certain types of cargo express over routes which 
are also suited to passenger traffic. However, this service 
cannot replace the all-cargo plane in handling bulk freight 
on a demand basis, and it is felt that the non-certificated car¬ 
rier should be allowed to continue its pioneer development 
of airfreight in all-cargo planes. 


154 III. 

The Reasons Advanced hy the Board for Not Extending 
the Section 292.5 Exemption to the International Field Are 
Not Valid Grounds for Denying the Exemption Sought hy 
Seaboard & Western. 

Intervenors argue that the reasons advanced by the 
Board a year ago in refusing to extend Section 292.5 to the 
international field are still valid and preclude the granting 
of the exemption sought by Seaboard & Western. 

As discussed in Section 3 of Seaboard’s application, the 
Board gave three reasons for not extending the Section 
292.5 exemption to the international field: 

(1) Recent substantial extension of our international 
air transportation system; 

(2) Recent award of foreign air carrier permits; and 

(3) Smaller traffic potential. 

Seaboard & Western pointed out in its application that 
these three stated grounds for the Board’s refusal to 
extend the exemption are no longer valid with respect to 
international airfreight, but since Intervenors challenge 
this fact it becomes necessary to examine their arguments. 

A. Substantial extension of international airfreight 
services and facilities have not been provided hy the cer¬ 
tificated carriers. 

Intervenors have not presented one single instance of an 
extension in their international freight services beyond the 
two weekly all-cargo flights mentioned in Seaboard’s appli¬ 
cation, but instead have taken the position that an extension 
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has not been called for because of the existence of available 
space on flights which they now operate. The fallacy 
155 of that argument has been previously discussed un¬ 
der paragraph II of this memorandum and needs no 
further comment here. 

But if further answer is needed to Intervenor’s insistence 
that Seaboard & Western is competing with the certificated 
carriers and that this is unnecessary “duplication of ade¬ 
quately existing services ” we would call the attention of 
the Board to the following quotation from its decision in 
the American Export Airlines case, 2 C. A. B. 16 (at p. 
34): 

“Competition does not necessarily involve a useless du¬ 
plication of service. It is true that where a territory is 
served by a utility which (1) has pioneered in the field, 
(2) is rendering efficient service, (3) is fulfilling adequately 
the duty which, as a public utility, it owes to the public and 
(4) the territory is so generally served that it may be said 
to have reached the point of saturation as regards the par¬ 
ticular service which the utility furnishes, the trend today 
is to protect the utility within such field; but when any one 
of these conditions is lacking, the public convenience may 
often be served by allowing competition to enter the field. 
Intervenor has pioneered the route here under considera¬ 
tion and is rendering efficient service within the limits of 
its facilities, but the saturation point of available air traffic 
on this route is not yet reached. The territory to be served 
through the termini of the trans-Atlantic route is almost 
unlimited.” 

Applying the four tests as stated by the Board in the above 
quotation, how do the arguments of Intervenors stand up! 
As has been pointed out in other sections of this memo¬ 
randum : 

(1) Intervenors have not pioneered in airfreight of the 
type and in the quantity Seaboard is carrying. Though 
they make much of the fact that Seaboard is carrying many 
of the same types of articles they have been carrying, the 
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fact is that they carry the samples and Seaboard carries 
the freight (see par. II, supra). 

(2 and 3) They are not rendering efficient and adequate 
service to the freight shipper (see par. II, supra). 
156 (4) The territory is not so generally served that 

it can be said to have reached the point of saturation 
insofar as freight is concerned (Application, pp. 14-16 and 
par. Ill C, infra). 

It should be remembered that the Board in the above 
case was considering a certificate application, but since In- 
tervenors have freely interjected on this application the 
rigid tests applicable to a certificate proceeding, Seaboard 
feels justified in pointing out that even under these tests 
their case fails. 

B. Foreign competition is not a valid reason for deny¬ 
ing relief to Seaboard & Western; in fact, such competition 
presents an urgent reason why relief should be granted. 

Intervenors view with alarm the entry of foreign carriers 
into trans-Atlantic operations and would have the Board 
deny Seaboard’s application as a means of combatting this 
foreign competition. This argument has a familiar ring; it 
was advanced by at least one of the Intervenors in the 
American Export Airlines case, 2 C. A. B. 16, and was dis¬ 
posed of bv the Board in the following language (pp. 32- 
33): 

“The addition of new and improved equipment by for¬ 
eign air carriers will, to be sure, result in the necessity of 
United States air carriers equaling or bettering such equip¬ 
ment if they desire to maintain their competitive position. 
However, unless and until the United States air carrier can 
match a given improvement in the service rendered by a 
foreign air carrier, United States air transportation will 
not have been advanced. On the other hand, any addition 
to service or improvement of equipment by a competing 
United States air carrier will be an immediate and direct 
advantage to the air transportation system of the United 
States. 
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157 “Our national defense, in particular, can be 
benefited by competition between United States air 
carriers whose interests, patriotic and otherwise, are in 
the supremacy of this country’s aviation.” 

See also the North Atlantic Route case, 6 C. A. B. 319, 
where the Board again dismissed the argument that a mo¬ 
nopoly system was the best method of dealing with for¬ 
eign competition, stating (at p. 325) : 

“We recognize that competition from foreign air car¬ 
rier services will develop on important routes. Such for¬ 
eign competition, however, is not an adequate reason for 
abandoning the present statutory policy of this Govern¬ 
ment. The greatest gain from competition, whether actual 
or potential, is the stimulus to devise and experiment with 
new operating techniques and new equipment, to develop 
new means of acquiring and promoting business, includ¬ 
ing the rendering of better service to the customer and 
to the country, and to afford the Government comparative 
yardsticks by which the performance of United States oper¬ 
ators can be measured. No matter how many foreign com¬ 
petitors may be in the field their research and develop¬ 
ment will not be fully available to our industry. The tech¬ 
nical advancement of aircraft that may be stimulated by 
competition, together with progressive and competitive 
engineering and research associated therewith, will con¬ 
tribute to the peacetime advancement and maintenance of 
the aircraft manufacturing industry.” 

We agree with the statement of Pan Am (p. 20) that 
to meet foreign competition “is going to require every 
resource and advantage which United States carriers can 
muster,” but disagree with the implication that the cer¬ 
tificated carriers should be given the exclusive privilege 
of meeting this competition. As pointed out in Seaboard 
& Western’s application (p. 22) “unless American com¬ 
petition is aggressive and resourceful United States su¬ 
premacy will be lost to foreign competition.” The required 
aggressiveness and resourcefulness is certainly not pro- 
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vided by the certificated carriers who do little more than 
“view with alarm.’* 

15S C. The traffic potential in international airf reight 
is not “small” or “limited” as Intervenors contend 
in this proceeding. 

Intervenors complain that Seaboard & Western “offers 
no estimates, much less specific facts, with respect to the 
international cargo potential” (American, p. 5). This is 
an interesting comment when one considers that these well- 
established certificated carriers with their staffs of trained 
economists and experts on traffic potentials have never to 
our knowledge offered any “specific facts” on airfreight 
potentials between the United States and Europe. Cer¬ 
tainly no such facts were made available to the Board in 
the North Atlantic Route case, supra, decided June, 1945. 

Seaboard does not profess to have reduced international 
airfreight potential to a precise mathematical formula or 
calculation. It agrees with the Board that “data cover¬ 
ing historical movement of trans-Atlantic cargo are wholly 
inadequate as a basis for projecting future trans-Atlantic 
air cargo volume” ( North Atlantic Route case, supra, p. 
332). Seaboard is a relatively new carrier, but its ex¬ 
periences in developing international airfreight have con¬ 
vinced it of the tremendous potential which exists for those 
who are willing to make a real effort to adapt their serv¬ 
ices to meet the shippers’ needs. 

It is amusing to compare some of the “public utter¬ 
ances” of the Intervenors stating their views concerning 
the potential in international airfreight with the position 
they are forced into taking in this proceeding, viz: “That 
traffic is, and will continue to be definitely limited” (Pan 
Am, p. 18). Pan Am’s memorandum, subscribed by its 
Vice-President, J. H. Smith, Jr., states (at p. 13): 
159 “Pan-American, as its public utterances demon¬ 
strate, is not in the least pessimistic about the fu¬ 
ture development of air cargo. However, to speak of the 
potential in the loose, glowing terms employed by Sea¬ 
board is to ignore realities.” 
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Un April 14, 1948 another vice president of Pan Am, 
Willis G. Lipscomb, wrote an article for the New York 
Journal of Commerce. The article was headed “AIR 
CARGO VIEWED AS AID TO BALANCING COM¬ 
MERCE” and opened: 

“The international transportation of property by air 
can make a contribution to world economic recovery whose 
importance today, in my opinion, carniot be overestimaled. 
• • • 

“The speed and flexibility of this relatively new trans¬ 
port medium provides any nation, however isolated, with 
a means of coordinating its entire foreign trade effort for 
more equitable balance. 

“But the fact is that air cargo is still in the pioneering 
stage. We have barely scratched the surface in many 
types of property, big and bulky, strange and exotic, deli¬ 
cate and perishable, mundane but basic, which remain to 
be introduced to international trade through the medium 
of the airplane. Scientific market research in virtually 
any foreign area would be sure to turn up in profusion 
products or raw materials which one nation could sell 
abroad and another has need of — and which could be car¬ 
ried overseas by air, profitably for all concerned. 

“To those of us concerned with the development of for¬ 
eign trade, therefore, it seems to me, the challenge is clear, 
the opportunity vast, the potential unlimited .” 

(Underscoring ours.) 

In the matter of using “glowing” terms to describe the 
future of international airfreight, Seaboard happily yields 
to Vice President Lipscomb of Pan Am. 

160 IV. 

Seaboard & Western’$ Operations Are 
Important to the National Defense 

Pan Am seeks to belittle Seaboard’s controbution or po¬ 
tential contribution to our national defense by boastful 
reference to its own “pre-eminent” position in the air 
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transportation field. Seaboard has not claimed that the cer¬ 
tificated carriers have not made military contributions in 
the past or that they will not in the future contribute to our 
national defense. Certainly from the military point of 
view there is plenty of room for certificated and non-cer- 
tificated carriers alike, and for passenger, cargo and com¬ 
bination planes. It should be obvious to anyone who has 
the slightest knowledge of the record established by the 
Air Transport Command and the Naval Air Transport 
Service in the recent war that war-time requirements are 
tremendous, and the existing facilities of the commercial 
airlines, certificated and non-certificated, would not begin 
to meet military requirements in the event of another war. 
Military sources have estimated that approximately 4,000 
all-cargo airplanes alone would be essential at the outset 
of a war, and that less than 70 of such planes could be made 
available by the certificated carriers. As pointed out by 
Mr. Langdon P. Marvin, Jr. in an article in the March, 
1948 issue of Air Transportation “in cargo and mail lift, 
the international commercial airlines are only 1/20 the size 
of their military predecessors.” Mr. Marvin further 
points out that: 

“Military leaders have emphasized the importance of 
having freight planes available, not only because the ma¬ 
jority of traffic in a war is freight rather than bodies, but 
also because, while cargo planes can be quickly converted 
into carrying passengers or soldiers (by the instal- 
161 lation of temporary — if hard! — seats), the same 
cannot be said in reverse of luxury passenger planes. 
And in lightning air war, our armed forces could not well 
wait the several weeks or months necessary to convert 
luxury passenger planes into freighters. Units of soldiers 
and their supporting cargo would have to be on their way 
by air overseas in the first few days or weeks of any future 
war.” 

These views were confirmed by Major General Wm. H. 
Tunner, Commanding, Air Transport Operations, Military 
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Air Transport Service, in a recent speech before the Com¬ 
merce and Industry Association of New York. General 
Tunner stated that “unfortunately, the total number of 
transport planes in commercial service today falls far 
short of even modest emergency requirements,’’ and he ad¬ 
vocated development of airfreight by use of planes specifi¬ 
cally designed for cheap air hauling — “a plane . . . with¬ 
out all the frills and fancy furnishings that contribute noth¬ 
ing to hauling air cargo.” 

Seaboard asks no more than to be allowed to contribute 
to such development and feels that the “undivided attention 
of a single management able to devote its energies entirely 
to the problems and responsibilities of conducting the ex¬ 
periment”* will accomplish more in this regard than will 
the certificate lines who must necessarily be primarily con¬ 
cerned with passenger and mail service and who, at this 
stage, are dangerously sabotaging the national defense 
through their selfish efforts to strangle competition. 

162 V. 

Seaboard’s Proposed Service Would Not Upset the 
International Route Pattern Established by 
the Board in the North Atlantic Case. 

American has devoted an entire section of its memoran¬ 
dum to an accusation that Seaboard & Western’s proposal 
to operate on a demand basis wuuld duplicate routes of 
the certificated carriers and would overthrow “by the 
stroke of a pen” the trans-Atlantic route pattern estab¬ 
lished by the Board in the North Atlantic Route case, 6 
C. A. B. 319. 

Seaboard & Western will reserve any extended comment 
upon the scope and effect of the Board’s action in the 


* Quotation from examiner's report in the Helicopter Air Service case 
now pending before the Board. 


I 
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above-cited case until action is taken upon its certificate 
application. Although these considerations may be perti¬ 
nent on a certificate proceeding, they have no place on an 
application for a temporary exemption such as Seaboard 
seeks. However, it is appropriate to point out that the 
route pattern established in 1945 in the North Atlantic 
Route case was based upon a passenger and mail record 
submitted to the Board in 1942, and that the subject of air¬ 
freight was scarcely considered. That the international 
route pattern has no application to airfreight was recog¬ 
nized by former Chairman Landis in oral argument before 
the Board on the revision of Economic Regulation 292.1 
(Docket No. 2742): 

“You say very aptly that the Board has spent two to 
three years in trying to work out an international route 
pattern and it hopes that that international route pattern 
is a desirable and satisfactory one. 

“I would like to suggest to you, however, that the inter¬ 
national route pattern was worked out in terms of passen¬ 
gers and mail. The only case in which I remember that 
any cargo data was ever submitted to the Board in an 
international route case was in the Pacific case. 

163 “. . . in none of the Board’s opinions has the 

Board ever stated: ‘We are putting down this rule 
because traffic data show that cargo can move between 
these two points.’ 

“The traffic data that the Board has always used in 
those cases have been data on passengers. In other words, 
the international route pattern today is an international 
pattern which may or may not coincide with the cargo pat¬ 
tern.” (TR. p. 92.) (Underscoring added.) 

Whether unconsciously or deliberately American has 
confused the issues by indiscriminately employing the 
terms “demand basis,” “demand service” and “demand 
points” with apparently no conception of what these terms 
mean. An analogy is drawn to the type of service pro¬ 
posed by domestic non-certificated carriers in the Air - 
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freight Case (Docket No. 810 et al) and Seaboard & West¬ 
ern is charged with offering greater service than it will be 
able or willing to provide. 

Seaboard & Western has never claimed that it will ini¬ 
tiate service to new demand points (although the possibil¬ 
ity of doing so is not unlikely); it has simply stated that 
it wishes to serve cargo generating centers on a demand 
basis, i.e. as the shippers’ needs may require. These cen¬ 
ters must necessarily cover major cities in Europe and 
the Middle East. However, by offering cargo-only serv¬ 
ice, Seaboard & Western cannot be duplicating a pattern 
of passenger, mail and express operations and, therefore, 
cannot be duplicating the scheduled services of the certifi¬ 
cated lines. As stated in the examiner’s report in the Air¬ 
freight Case: 

“Service on demand to certain presently certificated 
points might well be a superior service for the shipper 
when it offers a one-carrier service as against a connecting 
service by the multiple-service carriers” (p. 254). 

American and the other Intervenors would make it ap¬ 
pear that Seaboard & Western desires to institute sched¬ 
uled services to the points already served by them; 
164 they choose to ignore that the type of service Sea¬ 
board proposes is the direct antithesis of scheduled 
services. It is a new service in the sense that it is flexible 
and that its purpose is to serve the freight shipper exclu¬ 
sively. In short, it is the tramp steamer of the air. 

But, we are told, this is merely an attempt to “skim the 
cream” of the traffic. This charge is a frequently ex¬ 
pressed criticism of the non-certificated carriers in the do¬ 
mestic field. However, it is certainly not justified in the 
case of Seaboard’s operations in the international field, 
unless it can be considered “skimming the cream” to 
adapt airfreight services to meet the shippers’ require¬ 
ments instead of attempting to force the shipper to meet 
the passenger and mail requirements of the scheduled air¬ 
lines. It is true that practically every stop in Europe is a 
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high traffic stop. It would be difficult to operate at all in 
international air transportation without touching the so- 
called “ cream ” spots, and presumably any carrier at¬ 
tempting to institute services will subject itself to this 
charge. It is a convenient subterfuge employed by the 
certificated carriers in their determined effort to keep for 
themselves a monopoly in air transportation without re¬ 
gard to the public interest in the sound development of the 
air transportation system. 

165 VI. 

The Charges Contained in TWA’s Complaint 
(Docket No. 3346) Are Groundless and, in 
Any Event, Have No Bearing on the Issues 
Presented by Seaboard’s Application 

TWA has attempted to prejudice the Board’s considera¬ 
tion of Seaboard’s application by attaching to their memo¬ 
randum in opposition a complaint which was concurrently 
filed with the Board, charging that Seaboard & Western 
is guilty of various violations of the Act and Regulations. 
That these charges are groundless is adequately demon¬ 
strated by the formal answer to the complaint which Sea¬ 
board & Western has filed. 

In any event, and entirely aside from the fact that the 
accusations are without foundation in fact, they are com¬ 
pletely irrelevant to the issues presented by Seaboard’s 
application and only serve to point up the vicious tactics 
of delay and obstruction which are repeatedly adopted 
bv the certificated carriers. It affords the Board a con- 
Crete example of the type of irresponsible charges Sea¬ 
board & Western will constantly be subjected to if it is 
denied relief from the restrictions imposed by Economic 
Regulation 292.1 upon regularity and frequency of 
service. 
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166 Conclusion 

In the opposing memoranda which have been 
filed by the three certificated carriers operating North 
Atlantic routes, every conceivable attempt has been made 
to obfuscate the issues presented to the Board in Seaboard 
& Western’s application for an exemption order. 

By introducing all kinds of extraneous and irrelevant 
considerations, the Intervenors seek to convert this appli¬ 
cation for an exemption order into a certificate proceed¬ 
ing. They criticize the Board for its administration of 
the Act by challenging the legality of the Board’s action 
in adopting Sections 292.1 and 292.5 of the Economic Reg¬ 
ulations. They talk of violations of the Act as though this 
were an enforcement proceeding, and parade all kinds of 
red herrings with the hope that they might attract atten¬ 
tion away from their own self-interest and from the real 
merits of the exemption. 

Intervenors profess great concern for the American tax¬ 
payer and seek to justify their obstructionist tactics on 
the grounds that Seaboard’s operations will cause them 
to dip more and more deeply into the public till. The 
spectacle of these three gigantic carriers complaining of 
Seaboard’s small and specialized operations vrould be lu¬ 
dicrous if it had not such tragic implications, not only for 
Seaboard & Western, but for our international air trans¬ 
portation system and the national defense. 

It is falsely charged that Seaboard “lacks the responsi¬ 
bilities inherent in operations under a certificate” (TWA, 
p. 9), whereas, in fact, Seaboard & Western is subject to 
safety and economic regulations comparable to 

167 those imposed on the certificated carriers, and in 
many instances more rigid. Moreover, Seaboard & 

Western operates without government subsidy — conse¬ 
quently it must operate economically in order to stay in 
business; it must reduce its costs to a minimum consistent 
with efficient service. The unsubsidized all-cargo service 
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offered by Seaboard provides the only yardstick to de¬ 
termine the cost of operation in international airfreight 
and provides the only assurance that the shipper will get 
efficient service at reasonable rates. Seaboard & Western 
is confident that the Board will recognize the public inter¬ 
est in having the new business of international airfreight 
tested by operations of an unsubsidized carrier devoted 
exclusively to meeting the shippers’ needs. 

Seaboard & Western is further confident that the Board 
will see through the maze of irrelevancies and by granting 
the exemption will arrive at the answer which will best 
serve the public interest. It is confident that the Board 
will exercise its sound discretion in the matter of whether 
or not a public hearing is advisable; it will not be fooled 
by the unsupportable contention that a public hearing is 
required before an exemption can be granted under Sec¬ 
tion 416(b), nor will it give weight to TWA’s claim that 
Presidential approval is required for the granting of this 
exemption. Clearly, Section 801 of the Act applies only to 
the granting of a certificate or any change in a certificate, 
and has no application to the granting of the exemption 
sought by Seaboard & Western. 

In requesting an authorization to operate on a “demand 
basis,” Seaboard & Western is bringing to the Board a 
philosophy and an approach which it considers to be 
168 the only rational basis upon which to conduct an 
international airfreight operation. It has shown 
that it will have to curtail or discontinue its operations un¬ 
less the exemption is granted, and that the curtailment or 
cessation of its operations with the consequent dislocation 
of its personnel and loss to the nation of the benefits of 
its experience in the developing field of international air¬ 
freight would not be in the public interest. Intervenors 
have not produced one shred of evidence in contradiction 
of the foregoing. Seaboard & Western has stressed the 
need for immediate relief. It feels that the requested 
exemption should be granted forthwith and without the 
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delay occasioned by a public hearing, particularly since no 
need for a public hearing has been demonstrated by In- 
tervenors. 

Seaboard & Western, therefore, respectfully requests 
that the Board dismiss the motion of Pan Am, overrule 
the objections raised by other Intervenors, and issue an 
order granting the relief prayed for in the application. 

Respectfully submitted, 

Seaboard & Western Airlines, Inc. 

• • • • 

169 STATE OF NEW YORK) 

) SS.: 

COUNTY OF NEW YORK) 

RAYMOND A. NORDEN, being duly sworn, deposes 
and says that he is the President of SEABOARD & 
WESTERN AIRLINES, INC., the applicant in the above 
entitled proceeding; that he has read and is familiar with 
the contents of the foregoing Memorandum; that he in¬ 
tends and desires that the Board shall place full and com¬ 
plete reliance upon the accuracy of each and every state¬ 
ment contained therein; that he is familiar with the facts 
therein set forth and to the best of his knowledge and be¬ 
lief every statement contained therein is true and no 
statement is misleading. 

/s/ Raymond A. Norden 
Raymond A. Norden 

Subscribed and sworn to before me this 4th day of June, 
L948. 

Helen Ray Trussler 
Notary Public, State of New York 
Residing in Kings County 
Kings Co. Clk’s No. 99, Reg. No. 46-T-O 
Certificate filed in 

N. Y. Co. Clk’s No. 196, Reg. No. 36-T-O 
Commission Expires March 30,1950 
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170 Certificate of Service 

I hereby certify that a copy of the foregoing 
Memorandum has this day been served upon Pan Ameri¬ 
can Airways, Inc., Transcontinental & Western Air, Inc., 
and American Airlines, Inc. by mailing to each of their 
attorneys a copy thereof, properly addressed, postage pre¬ 
paid. 

/s/ Douglas M. Amann 
Douglas M. Amann 
Attorney for 

Seaboard & Western Airlines, Inc. 
Dated: New York, New York 
June 4,194S 

• • • • 

171 Answer 

• • • • 

172 Seaboard & Western Airlines, Inc. (hereinafter 
referred to as ‘ 4 Seaboard’’), pursuant to the pro¬ 
visions of the Civil Aeronautics Act of 1938, the Economic 
Regulations of the Civil Aeronautics Board and the Ad¬ 
ministrative Procedure Act, respectfully submits the fol¬ 
lowing answer to the complaint of Transcontinental and 
Western Air, Inc. (hereinafter referred to as “TWA”), 
verified May 14, 1948 and filed with the Civil Aeronautics 
Board. 

I. 

The Complaint of TWA Has Been Lodged With This 
Board in Bad Faith 

Although the verification at the end of the complaint 
sworn to by the Chairman of the Board of Directors of 
TWA, states that no statement contained therein is mis¬ 
leading it will be shown that the complaint is permeated 
with half truths and exaggerations. It is not altogether 
insignificant in this connection that the statements in the 
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complaint are alleged entirely upon information and 
belief. 

TWA’s bad faith is evidenced bv the fact that at this 

•j 

time it is asking the Board to take punitive action against 
Seaboard arising out of matters about which the 
173 Board is already fully informed, and the greatest 
part of which were adjusted after conferences and 
correspondence between the Staff of the Board and the 
management of Seaboard nine months before complaint 
was made. 

The complaint is attached as an exhibit to TWA’s memo¬ 
randum in opposition to Seaboard’s application to the 
Board for an Exemption Order (Docket No. 3302) and it 
is apparent that the sole motivation for the charges made 
is TWA’s desire to place obstacles in the path of Sea¬ 
board’s obtaining the relief for which it has applied and 
to which it believes it is justly entitled. 

n. 

Seaboard, as am Irregular Air Carrier, Has Confined Its 
International Airfreight Transportation Operations 
Within the Limits Specifically Prescribed by 
Economic Regulation 292.1 

TWA charges that Seaboard ‘‘has been regularly and 
continuously engaged in scheduled cargo operations be¬ 
tween the United States and points in Europe and the 
Middle East on TWA’s certificated route, specifically 
Geneva, Switzerland and Rome, Italy.” 

A. Middle East. No particulars substantiating the 
charge made as to the Middle East are given by TWA. 
The charge is absolutely without foundation. In the three 
months from January 1 to March 31,1948, Seaboard served 
the Middle East as an irregular air carrier with only one 
flight which was to Cairo and Aden. It is obvious that 
one flight in three months cannot, under any stretch of the 
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imagination, constitute the “uniform pattern” prohibited 
by Economic Regulation 292.1. 

B. Rome. As to Rome, TWA simply says that in the 
seven months between September 1, 1947 and March 

174 31, 1948, twenty-four Seaboard flights served Rome 

and that service to Rome was only slightly less fre¬ 
quent than to Geneva. 

In the three month period covered by the last quarterly 
operational report for 1947 only one cargo traffic stop was 
made at Rome. On that stop cargo was discharged, but 
none was loaded. 

In the period covered by the latest quarterly opera¬ 
tional report of Seaboard, January 1, 1947 to March 31, 
1948, only eleven cargo traffic stops were made at Rome. 
On ten of these flights, freight was discharged but no 
freight was loaded on, and one stop was made for the 
purpose of loading on freight without discharging any. 
There was, during this period, one break in delivery serv¬ 
ice to Rome of nineteen days’ duration, one of eighteen 
days, and one of fourteen days. The remaining deliveries 
to Rome during this period were spaced from two to eight 
days apart. 

During the entire six months’ period from October 1, 
1947 to March 31, 1948, cargo service was provided from 
Rome only once. How even the most zealous advocate 
could consider such a pattern of operation “regular” it is 
difficult to see. 

For the most part, Seaboard’s stops at Rome have been 
for the purpose of picking up passengers in common car¬ 
riage to points in South America and, on a few occasions, 
in contract carriage to the United States. 

C. Geneva. TWA alleges that regular service was 
provided between New York City and Geneva between 
September 1,1947 and April 1,1948, making the statement 
that “These flights were spaced so regularly that the maxi¬ 
mum interval between departures from New York for 
Geneva was nine days.” 
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As could be seen from a mere inspection of Seaboard’s 
operational reports, this statement is untrue. For exam¬ 
ple, a flight left New York February 23 which 
175 stopped at Geneva. The next flight from New York 
stopping at Geneva left New York on the 7th of 
March — an interval of thirteen days. 

TWA also says that during the period covered by Sea¬ 
board’s most recent operational report from January 1 to 
March 31, 1948, Seaboard provided weekly service to Ge¬ 
neva. To illustrate this, a table was set forth at page 5 
of the complaint purporting to show the number of Sea¬ 
board flights per week claimed to have been made to Ge¬ 
neva during the period. This chart is inaccurate and en¬ 
tirely misleading. 

Not only has TWA stooped to falsifying the data con¬ 
tained in the operational reports of Seaboard, but it has 
sought to draw from these reports inferences which are 
entirely unjustified. It has assumed that each time Sea¬ 
board’s operational reports indicate that a flight left New 
York with Geneva as its destination or as an intermediate 
stopping point, there has been a service provided between 
New York City and Geneva and that the regularity of this 
service may be measured by the interval between such de¬ 
partures from New York City. 

It will be shown below* that this is an unfair method of 
dealing with the situation since the types of service which 
were provided on successive trips stopping at Geneva wrere 
often entirely different. In other words, on some stops 
made at Geneva, cargo was discharged, but no cargo was 
loaded on. Such stops represent a delivery service pro¬ 
vided to Geneva only. On other stops, although no cargo 
was discharged, cargo was loaded at Geneva destined for 
other places. Such stops represent a service provided 
from Geneva only. 

It is submitted that in order to obtain a true picture of 
the irregularity of the service provided by Seaboard, the 
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Board must measure the intervals between the times serv¬ 
ice was provided to Geneva separately and distinctly from 
the times when service was provided from Geneva. 
176 In November of 1947, there was a sixteen day 
break in service to Geneva, from November 3 to No¬ 
vember 19, and a total of three breaks in service to Ge¬ 
neva during the last quarter of 1947 of one week or more 
in duration. During this same period, there were seven 
breaks in service from Geneva ranging from seven to ten 
days in duration. 

During the months of December, 1947 and January, 
1948, cargo was picked up at Geneva only six times and 
thfe intervals between departures from Geneva were re¬ 
spectively, six days, eight days, twenty-two days, nine 
days, five days, and fourteen days. 

In the three week period between February 18 and 
March 10, only one Seaboard flight discharged cargo at 
Geneva. There was thus an eight day, followed by a thir¬ 
teen day, break in service to Geneva. During this same 
twenty-one day period, the only Seaboard plane which 
picked up cargo at Geneva was a flight on its way to New 
York from Batavia, in the Dutch East Indies. The breaks 
in sendee from Geneva were respectively, of eight days’ 
and nine days’ duration. After March 10, 194S, there w’as 
a fifteen day break in sendee from Geneva. 

Seaboard’s service lias been anything but a “uniform 
pattern or normal consistency of operations between 
(such) points.” Instead of devoting its efforts to the de¬ 
velopment of a regular two way airfreight senice be¬ 
tween the United States, Western Europe and the Middle 
East on a demand basis, the management of Seaboard, 
aware of the limits on regularity imposed by its letter of 
registration, has been forced to arbitrarily limit its flights, 
to arrange frequent interruptions in its service, and to ex¬ 
tend its service to points which it has no real desire to 
serve, in order to utilize its equipment. It is the con¬ 
scientious belief of Seaboard that this forced infrequency, 
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coupled with either the inability or the unwilling- 
177 ness of the scheduled airlines to supply service sat¬ 
isfactory to the shippers, will, if continued, result 
in irreparable damage to American international air com¬ 
merce. 

It is submitted that analysis shows that “Seaboard & 
Western has made a conscientious effort to discern the 
permissible scope of its operations within the meaning of 
the above language and to abide by the regulation”, as 
stated in its application for an Exemption Order, and has 
substantially complied with the three limitations on irreg¬ 
ularity of service imposed by the interpretation of Eco¬ 
nomic Regulation 292.1 which was quoted in the complaint. 

(a) There has not been a uniform number of flights 
between the same two points per day or per week or re¬ 
currently in successive weeks; 

(b) Infrequency and irregularity of service has been 
accomplished through variations in numbers of flights and 
intervals between flights, and through frequent and ex¬ 
tended breaks in service; 

(c) There has been no uniform pattern or normal con¬ 
sistency of operation between points. 

This has been particularly difficult in the case of pro¬ 
viding service of any kind to Switzerland, since the only 
airport suitable for landing in the entire country is the 
one located at Geneva; but it is believed that the objective 
has been adequately accomplished within the meaning and 
spirit of the regulations, not only by purposely varying 
frequency and injecting extended breaks in service which 
were detrimental to the best interests of Seaboard, but 
also by avoiding a uniformity in flight pattern. Thus, 
New York - Geneva flights were relatively infrequent as 
compared with flights on which Geneva was an intermedi¬ 
ate stop, going to or returning from other points in West¬ 
ern Europe and the Middle and Far East. 
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17S III. 

Seaboard Has Not Held Out to the Public, 
Expressly or by a Course of Conduct, That 
It Carries Airfreight Regularly Between 
New York and Geneva 

TWA accuses Seaboard of regularly and continuously 
advertising that it operates regular cargo service between 
New York and Geneva. In support of this allegation, it 
refers to a letter dated August 14, 1947 from H. Don Rey¬ 
nolds, Chief, Enforcement & Litigation Section of the Civil 
Aeronautics Board, which letter so far as Seaboard can 
determine was obtained from the Board’s records with¬ 
out authority and in apparent violation of Economic 
Regulation 2S7.2. This letter, among other matters, dis¬ 
cusses advertising of general shipping brokers, published 
almost a year before this complaint was filed. 

After receipt of the letter from the Board above re¬ 
ferred to, the Executive Vice-President of Seaboard made 
a special trip to Washington to discuss the entire matter of 
the operations of Seaboard with officials of the Board in 
order to determine upon a course of conduct which would 

be within the view taken bv the Board of the restrictions 

* 

imposed by Economic Regulation 292.1. After this con¬ 
ference Seaboard addressed a letter dated September 9, 
1947 to the Civil Aeronautics Board, Enforcement & Liti¬ 
gation Section, in which, among other statements, the fol¬ 
lowing remark was contained: 

“With reference to your final paragraph concerning adver¬ 
tising policy, please be informed that advertising will be 
restricted to the next departure date.” 

It will be seen from the exhibits annexed to the complaint 
that the advertisements of the Geneva shipping broker 
have been limited to an announcement of the next depart¬ 
ure date in the manner indicated by this letter. The Board 
has thus been fully advised of the practice to be followed 
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by brokers soliciting business for Seaboard flights and has 
not complained. 

179 The whole paragraph 3B of the complaint adds 
nothing whatever to paragraph 3A. Since as has 
been demonstrated above, Seaboard has confined its opera¬ 
tions to the irregular pattern contemplated by Economic 
Regulation 292.1, the acts of an agent who advertises in 
order to solicit business for any one particular flight can¬ 
not possibly be a holding out of the operation of a regular 
service. 

The misleading conclusions sought to be shown by the 
half-truth strategy adopted by the complainant is again 
illustrated by the table set out on page 7 of the complaint. 
On information and belief, TWA has at all times had rep¬ 
resentatives at Geneva who are fully familiar with the 
times of arrival and departure of Seaboard’s planes. 
These representatives must have known that in fact Sea¬ 
board did not, on each occasion, make the flights announced 
in the advertisement of this freight broker. 

It should always be remembered that the advertising is 

not the advertising of Seaboard in the sense that Seaboard 

has requested and paid for the same. Seaboard provided 

service from Geneva on onlv one of the six dates of de- 

*■ 

parture advertised by this shipping agent — that of Feb¬ 
ruary 4, 1948. In the case of the departure advertised for 
January 21, service was not provided for a period of seven 
days before or seven days after the advertised date. In 
the cases of the other four dates, service was provided 
from Geneva respectively, three days after in one case, two 
days after in two cases, and one day after the advertised 
date in the remaining case. 

Since the filing of its complaint TWA has addressed a 
letter to the Civil Aeronautics Board calling to the attention 
of the Board an advertisement placed by Nordisk Trans¬ 
port Spedition in the New York Herald Tribune, Paris 
Edition of May 11, 1948. As even counsel for TWA feels 
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forced to admit “it is difficult to determine the pat- 
1S0 tern of Seaboard’s schedule on the basis of this ad¬ 
vertisement.” Standing alone an advertisement of 
three flights in a two week period is no evidence of regu¬ 
larity. When viewed in conjunction with the fact that in 
the three months’ period from January 1,194S to March 1, 
194S Seaboard made only two airfreight stops at Paris, it 
is evident that the service of Seaboard is in fact irregular. 
Thus even if the three stops advertised were made, they 
would not, in conjunction with the previous operations of 
Seaboard, constitute a “pattern.” As a matter of fact, 
however, the advertisement in question was placed with¬ 
out the knowledge of Seaboard, and immediately upon re¬ 
ceipt of the copy of the letter of TWA’s counsel addressed 
to the Board, Seaboard advised the person placing the ad¬ 
vertisement that no such advertisement should be placed 
in the future. A copy of the letter of Seaboard dated May 
28^ 194S to Xordisk Transport Spedition is attached hereto 
as Exhibit A. 

IV. 

Seaboard Has Not Carried Passengers in 
Foreign Air Transportation 

Seaboard emphatically denies that it has “regularly and 
admittedly carried passengers in foreign air transporta¬ 
tion since September 10, 1947” and submits that no evi¬ 
dence in support of this astounding and irresponsible alle¬ 
gation has been presented to the Board. The only incident 
referred to in the complaint, that of the carriage of Mr. 
and Mrs. Alexander, can hardly be deemed to afford the 
basis for a bona fide allegation that Seaboard has “regu¬ 
larly and admittedly” carried passengers in foreign air 
transportation. The Alexander matter is one upon which 
this Board has been duly informed prior to the submission 
of this complaint. 



175 


181 In correspondence with the Board, Seaboard took 
the position that this was not the carriage of persons 

in foreign air transportation, because such transportation 
was not in fact “provided for compensation”. A member 
of the Board's Staff has taken a contrary position and 
stated that the fact that money was not received in pay¬ 
ment for the transportation did not necessarily imply that 
said transportation was not for compensation. No au¬ 
thority was given to Seaboard for this interpretation and 
although Seaboard does not agree that it did not have au¬ 
thority to carry these persons without compensation, it 
has abided by this rule. The very least that can be said for 
Seaboard’s position is that the question was a novel one, 
and if there was any overstepping of bounds it was cer¬ 
tainly not wilful and has not been repeated. 

The only substantiation of this charge, other than a ref¬ 
erence to this isolated case, consists of the complainant’s 
speculation that the tw T enty-one westbound contract flights 
operated by Seaboard during the six months ending March 
31, 1948 may have been a “thin disguise for common car¬ 
rier operations”. 

In reply to this, it need only be said that sixteen of these 
flights occurred prior to December 31,1947. A representa¬ 
tive of the Board has already made a detailed examination 
of all of the flight records, accounts, contracts and books 
and records of Seaboard through that date, including the 
records concerning these contract flights. The Board 
therefore alreadv has in its hands all the evidence neces- 
sary to show the bona tides of these contracts. Seaboard’s 
last operational report for the period from January 1, 
1948 to March 31, 1948 shows a total of five westbound 
contract flights. 

All of these flights were also made pursuant to bona tide 
contracts. Seaboard flew seamen from Pisa and Rome to 
the United States to man crewless ships wrhich had 

182 been purchased in the United States or to return 
seamen to the United States after having delivered 

such ships in Italy. 
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Seaboard is of the firm belief that no other carrier has 
made the conscientious effort it has to confine its pas¬ 
senger contract service to cases which were beyond any 
doubt, cases of pure contract service. Its records indicate 
that it has declined profitable business taken by other air¬ 
lines on a contract basis because, in its opinion, the char¬ 
acter of the passengers to be flown was such that a ques¬ 
tion might be raised as to the validity of viewing the car¬ 
riage as contract carriage. 


V. 

Seaboard Has Done Its Utmost to Comply With The 
Provisions of Economic Regulation 292.1 in Connection 
With the Filing of Tariffs and Operational Reports 

Seaboard is a new organization (see history in applica¬ 
tion for Exemption Order, Docket No. 3302.) The require¬ 
ment that irregular carriers under Economic Regulation 
292.1 file tariffs is in itself a regulation of fairly recent 
origin. The Board will appreciate that the compilation of 
a tariff by a newly organized carrier operating as a type 
of carrier from whom published tariffs were not formerly 
required, is a task much more difficult than the revisions 
of tariffs of the scheduled airlines who have large sections 
of employees devoted to this task alone, with a background 
of years of tariff filings to assist them. Seaboard submit¬ 
ted an exhibit tariff to the Civil Aeronautics Board on 
August 13, 1947. Upon receipt of advices from the Board 
that the tariff would be effective one day after filing under 
Section 403(c) of the Act, Seaboard immediately proceeded 
to the printing of the tariff. 

The Board will appreciate that such tariffs are 
183 not produced at the wave of a hand, but require time 
to set the type, proofread the tariffs, and secure 
printed copies. Such copies were procured on August 29 
and mailed to the Board on that date. 
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Seaboard believes that it was in the first group of irregu¬ 
lar carriers to file tariffs under Economic Regulation 292.1. 
It asserts that it did everything within its power and ex¬ 
erted much more than reasonable efforts to cause that fil¬ 
ing to be made at the earliest possible moment. An indi¬ 
cation that Seaboard’s acts were not unappreciated by the 
Tariff Section of the Board may be noted from the letter 
of the Chief, Tariffs and Service Division, dated Septem¬ 
ber 12, 1947, addressed to Seaboard, in which it is stated: 
“We appreciate the effort you have made in atempting to 
comply with our tariff requirements. ’ ’ 

An insight into the lack of integrity which permeates the 
entire complaint may be gained from the fact that every 
opportunity has been taken by TWA to place Seaboard in 
the worst possible light. For instance, where the state¬ 
ment of an exact date was to the advantage of TWA, that 
date was stated. In connection with the accusations on the 
late filing of the tariff, however, the fact that the effective 
date of the tariff was September 4, 1947 furnished TWA 
with its foundation for simply saying that the tariff was 
not filed “until September, 1947.” 

These same remarks may be made as to the late filing of 
the operational reports required by the Board. The rea¬ 
sons for late filing of Seaboard’s first reports were stated 
in correspondence with the Board. 

Reference to letters in the Board’s files will show that 
Seaboard filed its first quarterly operational report 
184 late because it did not receive its letter of registra¬ 
tion until after the close of the quarter and was un¬ 
der the impression that a report was not required for the 
period prior to its qualification as an irregular air carrier. 

Its second report was filed twenty-five days late only be¬ 
cause Seaboard’s administrative procedure was not then 
sufficiently crystalized to permit timely filing of this re¬ 
port, still new to its staff and difficult to complete in view 
of the complex operations of Seaboard. 
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Before the report for the last quarter of 1947 was due, 
Seaboard's President went to Washington and discussed 
with a representative of the Board the difficulties encoun¬ 
tered in reporting the complex nature of Seaboard's opera¬ 
tions on the form prescribed by the Board. This confer¬ 
ence was followed by correspondence between Seaboard 
and the Board. The exchange of correspondence was re¬ 
sponsible for the delay in filing. 

As the procedures became standardized, the difficulties 
of preparing the reports were lessened and Seaboard is 
glad to state that its last operational report was filed on 
time. 

Once again, these matters are stale, have been the sub¬ 
ject of correspondence between Seaboard & Western and 
the Board, and the Board has been made familiar with the 
reasons for the delay in filing. TWA is bringing these 
things up at this time merely to embarrass Seaboard & 
Western in every conceivable way without regard to the 
substance or validity of the accusations made. 

TWA's suggestion that Seaboard & Western makes 
special reductions for large shippers is another instance 
of the groundless nature of the entire complaint and clearly 
illustrates the vicious tactics employed by TWA through¬ 
out its complaint, i.e. making charges by implication. 
1S5 All of the Seaboard & Western’s records, including 
the contracts in effect with all shippers, were in¬ 
spected by the Board through December 31, 1947, pursuant 
to normal procedure. Seaboard & Western has no reason 
to make special reductions for any shipper since its filed 
tariffs are substantially lower than those of other carriers 
in the airfreight field. If there has been any rate cutting, 
it is much more probable that TWA has done the cutting, 
since the losses suffered by TWA are paid for by the tax¬ 
payers in the form of mail subsidies. 

The real reason for making this complaint appears to 
be that TWA realizes that for the present at least, it can¬ 
not compete with Seaboard & Western on even terms and 
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it is therefore slinging desperation arrows in order to kill 
off a healthy young competitor. The complaint is merely 
another device for implementing the philosophy implicit in 
the memorandum submitted by TWA in opposition to Sea¬ 
board & Western’s application for an Exemption Order 
(Docket No. 3302), namely, international air transporta¬ 
tion is the private park of the presently certificated car¬ 
riers, and competitors are trespassers who must be run off 
by one means or another. 


VI. 

Seaboard Has In No Wise Been Guilty of “Unfair 
Competition.” On the Contrary, It Has Been the 
Victim of Viciously Unfair Competition From 
the Scheduled Airlines, Including This Complainant 

In complaining of the use of postcard advertising, 
whereby a Geneva agent advised prospective shippers of 
the next departure date, TWA apparently takes the posi¬ 
tion that publicizing any particular flight is unfair competi¬ 
tion under the Act and a violation of the Board’s regula¬ 
tions. The Board must have meant that irregular 
186 carriers would have an opportunity to do some busi¬ 
ness even under the unrealistic handicaps of Eco¬ 
nomic Regulation 292.1. Just how this business could be 
obtained if an irregular carrier were prohibited from dis¬ 
seminating any information about a particular flight is a 
mystery to Seaboard. Certainly such advertising cannot 
be taken to be a holding out of a “schedule”. 

It is truly remarkable to find TWA complaining about 
“unfair methods of competition.” The spectacle of this 
giant of the transportation industry claiming that it is be¬ 
ing treated unfairly by a new arrival, whose entire budget 
probably would not cover TWA’s executive expense and its 
legal bill, is somewhat amusing. 

If anyone has cause to complain about unfair competi¬ 
tion it is Seaboard, not TWA. For example, the scheduled 
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airlines, which are supported through Government subsi¬ 
dies and which maintain at Government expense large in¬ 
stallations for the servicing of aircraft overseas, have 
flatly adopted a policy of refusing to service planes of non- 
scheduled carriers, such as Seaboard although they do fur¬ 
nish such service to any scheduled carrier including 19 
foreign air carriers. This is done for only one purpose — 
to force the non-scheduled lines out of business. It would 
appear to Seaboard that it would be an appropriate mat¬ 
ter for this Board to investigate as to why TWA and the 
other scheduled carriers, maintaining extensive bases and 
repair shops overseas, do not try to get all of the work they 
can to utilize these facilities economically. On information 
and belief, a communication was addressed bv TWA to its 
employees specifically forbidding them to give any assist¬ 
ance to the planes of a non-scheduled carrier. 

1ST In further support of its allegation of unfair com¬ 
petition Seaboard states that at one time it had 
reached an agreement with Swissair for maintenance and 
inspection work on its planes at Geneva. Upon informa¬ 
tion and belief, TWA, with malice and with the specific 
intent of preventing Seaboard from competing with it in 
any shape, manner or form whatsoever, brought pressure 
upon Swissair who was then TWA’s general agent for 
Switzerland and compelled that corporation to refuse to 
consummate the agreement which had been orally reached 
regarding the maintenance of Seaboard’s planes. 

Indeed, the filing of this complaint in itself constitutes 
unfair competition. As has been shown, TWA has con¬ 
sistently made allegations based upon mere speculation and 
without the slightest basis of fact alleged to support them, 
which unfounded allegations have imposed upon Seaboard, 
a young carrier with a limited budget, the expense of hir¬ 
ing counsel to prepare answers to charges which even the 
complainant does not attempt to justify with any allegation 
of fact. Such is indeed unfair competition. 
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188 Conclusion 

In this complaint, TWA has concealed the real 
facts and used inaccurate and gerrymandered statistics as 
to the irregularity of Seaboard & Western’s operations. 
It has revived and exaggerated long past incidents about 
which the Board has been fully informed. These incidents 
are referred to as “willful violations in defiance of the 
statute, the regulations and the express warnings of the 
Board.” The Board has been asked to impose “maximum 
penalties.” 

It is respectfully submitted that this complaint brings 
up no new matter, and that the expense involved for all 
parties and the government in the institution of any spe¬ 
cial investigation is not indicated. The records already on 
file and the normal reports, inspections, and examinations 
required by the law and the regulations, furnish the Board 
with sufficient information concerning Seaboard & West¬ 
ern. 

WHEREFORE, Seaboard & Western respectfully prays 
that the Board dismiss this complaint forthwith. 

Respectfully submitted, 

Seaboard & Western Airlines, Inc. 

• t • • 

189 STATE OF NEW YORK) 

) SS.: 

COUNTY OF NEW YORK) 

RAYMOND A. NORDEN, being duly sworn, deposes 
and says that he is the President of SEABOARD & 
WESTERN AIRLINES, INC.; that he has read and is 
familiar with the contents of the foregoing Answer; that 
he intends and desires that the Board shall place full and 
complete reliance upon the accuracy of each and every 
statement contained therein; that he is familiar with the 
facts therein set forth and to the best of his knowledge and 
belief every statement contained therein is true and no 
statement is misleading. 

/s/ Raymond A. Norden 
Raymond A. Norden 
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Subscribed and sworn to before me this 4th day of June, 
194S. 

Helen Ray Trussler 
Notary Public, State of New York 
Residing in Kings County 
Kings Co. Clk’s No. 99, Reg. No. 46-T-O 
Certificate filed in 

N. Y. Co. Clk’s No. 196, Reg. No. 36-T-O 
Commission Expires March 30,1950 

190 Certificate of Service 

I hereby certify that a copy of the foregoing An¬ 
swer has this day been served upon Transcontinental & 
Western Air, Inc., by mailing to its attorneys a copy 
thereof, properly addressed, postage prepaid. 

/s/ Douglas M. Amann 
Douglas M. Amann 
Attorney for 

Seaboard & Western Airlines, Inc. 
Dated: New York, New York 
J une 4,1948. 

191 Exhibit A 

WHitehall 3-1633 Cable Address 

“SEATERNAIR” 

SEABOARD & WESTERN AIRLINES 
INCORPORATED 
16 LIBERTY STREET 
NEW YORK 5, N. Y. 

Mav 28,1948 

Mr. T. Danner 

Nordisk Transport & Spedition 
11 Rue des Petites-Ecuries 

Paris (lOe), France AIR FREIGHT ADVERTISING 
Dear Mr. Danner: 

It has just come to my attention that your office has in¬ 
serted an advertisement in the Paris edition of the NEW 
YORK HERALD TRIBUNE, on last May 11, in which the 
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name of Seaboard & Western Airlines and next departures 
are listed as being May 13, 19 and 27,1948. 

You, of course, must realize that Seaboard is an irregu¬ 
lar air freight carrier and does not and cannot adhere to 
scheduled departure dates. Furthermore, you must recall 
that in our conversations it has been very clear that no ad¬ 
vertisement of any nature is authorized unless such ma¬ 
terial has been specifically approved by this office. This is 
a policy which you must strictly adhere to from now on and 
we sincerely hope that no further advertising material has 
been inserted in any periodicals or newspapers since the 
advertisements mentioned above. 

Very truly yours, 

/s/ Raymond A. Norden 
• « • • 

193 Order Denying Ecoemption 

IT APPEARING TO THE BOARD: 

1. That Seaboard & Western Airlines, Inc. (hereinafter 
called “applicant”), is the holder of a Letter of Registra¬ 
tion, issued July 8, 1947 under section 292.1 of the Board’s 
Economic Regulations, authorizing it to engage as an 
irregular air carrier in interstate or overseas air trans¬ 
portation of persons and property or foreign air trans¬ 
portation of property only; and 

2. That applicant filed with the Board on March 29, 
1948, an application requesting, inter alia, (a) temporary 
exemption from the provisions of subdivision (b)(3) of 
section 292.1 of the Board’s Economic Regulations so as 
to authorize it to engage in the air transportation of 
property only between the United States and Europe and 
the Middle East on a demand basis without regard to regu¬ 
larity of service; (b) in the alternative, a general broaden¬ 
ing of section 292.1 of the Board’s Economic Regulations 
in order to remove existing limitations upon regularity and 
frequency of service in foreign air transportation of prop- 
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erty or the creation of a new classification of non-certifi- 
cated international airfreight carriers authorized to oper¬ 
ate on a demand basis, and further requesting an early 
hearing on said application unless the Board is of the opin¬ 
ion that a hearing is unnecessary to permit it to grant the 
relief requested; and 

194 The Board, upon due consideration of the mat¬ 
ters set forth in the aforesaid document, finding (a) 
that applicant has failed to establish that the present en¬ 
forcement of the provisions of section 292.1 of the Board’s 
Economic Regulations is or would be an undue burden 
upon applicant by reason of the limited extent of, or the 
unusual circumstances affecting, its operations and that 
such enforcement is not in the public interest, and (b) 
that the matters set forth in said application do not war¬ 
rant a broadening of said section 292.1 in the manner re¬ 
quested or an early hearing on said exemption applica¬ 
tion; 

IT IS ORDERED, That the aforesaid application of Sea¬ 
board & Western Airlines, Inc., be and it is hereby denied. 

By the Civil Aeronautics Board: 

/s/ M. C. Mulligan 
M. C. Mulligan 
Secretary 
• • • • 

196 Petition for Reconsideration 

Petitioner, Seaboard & Western Airlines, Inc., is 
an air carrier within the meaning of Sections 1(2), 1(10) 
and 1(21) (c) of the Civil Aeronautics Act of 1938, as 
amended. 

Petitioner is operating under the authority of Letter 
of Registration No. 13 issued by the Board under Section 
292.1 of the Board’s Economic Regulations by which peti¬ 
tioner is exempted from the requirements of Section 401(a) 
of the Act and by which it is authorized to engage as an 
Irregular Air Carrier in interstate or overseas air trans- 
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portation of persons and property or foreign air trans¬ 
portation of property only. Petitioner is actually engag¬ 
ing in foreign air transportation of property. 

On March 29, 194S, your Petitioner filed an application 
with the Board requesting a temporary exemption from 
the provisions of sub-division (b)(3) of Section 292.1 of 
the Board’s Economic Regulations so as to authorize it to 
conduct air freight operations on a demand basis between 
the United States, Europe, and the Middle East. On Au¬ 
gust 31, 1948, the Board denied the aforesaid application 
on the basis of the following findings: 

197 “The Board, upon due consideration of the mat¬ 
ters set forth in the aforesaid document, finding 

(a) that applicant has failed to establish that the present 
enforcement of the provisions of section 292.1 of the 
Board’s Economic Regulations is or would be an undue 
burden upon applicant by reason of the limited extent of, 
or the unusual circumstances affecting, its operations and 
that such enforcement is not in the public interest, and 

(b) that the matters set forth in said application do not 
warrant a broadening of said section 292.1 in the manner 
requested or an early hearing on said exemption applica¬ 
tion;” 

Your Petitioner, Seaboard & Western Airlines, Inc., re¬ 
quests reconsideration of its said application and of the 
aforesaid order of the Board and in support thereof alleges 
as follows: 

1. Your Petitioner’s situation as set forth in its appli¬ 
cation for exemption heretofore filed in this proceeding is 
such that it falls squarely within the specific wording of 
Section 416 of the Act with respect to undue burden and 
unusual circumstances and squarely within the intent of 
that Section as disclosed by such legislative history as is 
available. 

2. On May 5,1947, the Civil Aeronautics Board adopted 
the present Section 292.1 of the Board’s Economic Regula¬ 
tions by which irregular air carriers holding Letters of 
Registration, the issuance of which is provided for in 
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said Regulation, were exempted from certain require¬ 
ments of the Act including the certificate requirements of 
Section 401(a). 

3. By that Regulation as it now exists, such irregular 
air carriers were divided into two groups, one of such 
groups being Large Irregular Air Carriers using one or 
more aircraft having a gross take-off weight in excess of 
10,000 pounds. Your Petitioner falls within this group. 

4. Such air carriers were authorized to engage in air 
transportation without any certificates of public con¬ 
venience and necessity and were required to comply 

198 with the terms and conditions of Section 292.1. 

5. Under that Regulation, Petitioner was author¬ 
ized and undertook to engage in the foreign air trans¬ 
portation of property, in full compliance with every ap¬ 
plicable law, regulation, rule, order and requirement. 

6. At the time of the adoption of Section 292.1, as 
effective June 10, 1947, neither the Board nor the carriers 
falling within the newly established classification of air 
carriers designated Irregular Air Carriers had any actual 
experience which would enable them to determine on the 
basis of past performance whether economically profitable 
operations in the field of foreign air transportation of prop¬ 
erty only were at all possible under that regulation. 

7. It is not to be presumed that the Civil Aeronautics 
Board adopted a regulation under which profitable opera¬ 
tions were intended to be completely impossible; and one of 
the purposes served by the regulation has been to ascertain 
the extent to which air freight operations of the type 
authorized can be profitably conducted. 

8. Your petitioner, an air carrier duly authorized to 
engage in air transportation under Section 292.1, under¬ 
took to do so and purchased equipment, invested capital, 
and created and built up an efficient and experienced organ¬ 
ization, all in reliance on its belief that the regulation was 
sufficiently reasonable to permit at least the possibility of 
profitable operations. 
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9. Petitioner proceeded to specialize in international 
air freight operations, something that no other air carrier 
has ever done. As a result of its operations specifically 
designed for air freight, Petitioner has created a tremen¬ 
dous demand for international air freight transportation. 
In its first eight months of operation Petitioner carried 

1,266,786 ton miles of freight. In the next eight 
199 months of operation, from January 1, 1948 to Au¬ 
gust 31, 1948, it carried 3,312,734 ton miles of 
freight. In connection with this development it is signifi¬ 
cant to note that Petitioner operates five all-freight air¬ 
craft across the North Atlantic, whereas all certificated 
carriers on this route collectively operate but two. 

10. The demand for Petitioner’s air freight services 
has so increased as a result of its operations and develop¬ 
mental efforts that it cannot continue to accept the in¬ 
creasing amount o.f freight offered without violating its 
operating authority, as that restrictive authority is ap¬ 
parently interpreted by the Civil Aeronautics Board, and 
it cannot refuse to accept freight offered to it without 
undermining shipper confidence even in the limited service 
wiiich it is authorized to render under that apparent inter¬ 
pretation. 

11. As a result of the demand for petitioner’s air freight 
services, the economic forces to which Petitioner’s air 
freight operation is subjected, and the existence of what 
has proved to be a definite, though not unchangeable pat¬ 
tern of the flow of international air freight, Petitioner is 
forced to conclude, on the basis of experience gained in 
operating under Section 292.1, that profitable international 
air freight operations in conformity with the provisions of 
that regulation are in fact completely and wholly in¬ 
feasible if that regulation is to be interpreted in the man¬ 
ner in wrhich the Board has indicated it wdll be. Greater 
flexibility of service is essential in order to furnish ade¬ 
quate air transportation on any basis. 
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12. Were it not for certain contracts and military oper- 
tions conducted by Petitioner for the United States Gov¬ 
ernment, which are definitely and incontestably not air 
transportation within the meaning of the Act, but which 

are presumably of a more or less temporary nature, 
200 Petitioner would have been unable to conduct its 
operation in compliance with Section 292.1 of the 
Board’s Economic Regulations as that Section is appa¬ 
rently interpreted by the Board. 

13. That the circumstances in which Petitioner finds 
itself are unusual would appear to need no support. The 
mere existence of a regulation enacted by the agency 
charged with promoting and developing air transportation 
and made specifically applicable to operators of large 
commercial aircraft in international air freight operations, 
which is so interpreted as to make operations in foreign 
air transportation of property only economically imprac¬ 
ticable, clearly presents “unusual circumstances.” So 
fat as Petitioner is aware, history records no comparable 
situation. If the number of carriers involved in this pre¬ 
dicament is by any chance thought by the Board to be a 
proper consideration in determining whether “unusual cir¬ 
cumstances” exist, it is pointed out that Petitioner is the 
only air carrier specializing in international air trans¬ 
portation of freight under Section 292.1. 

14. That the situation depicted may ultimately dictate 
the propriety of granting Petitioner a certificate of public 
convenience and necessity would seem to be a clear possi¬ 
bility. If any possibility exists, it would seem wholly 
unreasonable to deny the relief requested thereby com¬ 
pelling Petitioner either (1) to discontinue operations, (2) 
suffer damaging losses, or (3) become a violator of the 
Board’s regulation during the period of pendency of its 
certificate proceding. 

15. That the situation is one disclosing “undue burden” 
on Petitioner can hardly be controverted. Petitioner who 
is operating legally and under Board authorization, must 
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be granted the exemption prayed for or (1) cease oper¬ 
ations, or (2) ultimately go into bankruptcy, or (3) 
201 become a violator of the Board’s regulation, and 
this in spite of the fact that its situation is in no 
way attributable to Petitioner’s fault but solely the result 
of what has proved to be an archaic and absurd regula¬ 
tion wholly unreasonable in its application to Petitioner; 
a regulation issued by the agency of the United States 
Government charged with the duty of promoting and de¬ 
veloping air transportation and presumably equipped with 
the expert knowledge to enable it to carry out that function. 

16. The legislative history of Section 416 shows that 
Petitioner’s situation is exactly the type which that Section 
was designed to alleviate. At page 4 of Hearings before 
a Sub-Committee of the Committee on Interstate Com¬ 
merce, United States Senate, 75th Congress, Third Ses¬ 
sion, on S. 3659, appears the following comemnt by Sena¬ 
tor McCarran, who sponsored the bill: 

“Exemptions: Section 402(o) of the substitute em¬ 
powers the Authority to make exemptions from any pro¬ 
vision of the act where it would cause undue hardship. It 
is designed especially to enable the Authority to adjust 
some of the requirements of the law where necessary to 
encourage small operators, such as the small operators in 
Alaska, in cases of hardship. Section 305(c) of S. 3659 
contains a similar provision but is applicable only to a non- 
scheduled operation. There might be undue hardship on 
a scheduled operator as well, as is shown by those in 
Alaska.” 

17. Petitioner is such a small operator and one whose 
operations should certainly be encouraged in the best in¬ 
terests of air transportation. 

18. With respect to the Board’s finding that petitioner 
has failed to establish that continued enforcement of Sec¬ 
tion 292.1 against Petitioner is not in the public interest, 
Petitioner states as follows: 
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(a) Section 2 of the Civil Aeronautics Act provides 
as follows: 

202 “Sec. 2(49 U. S. C., Sup. V, 402) In the exer¬ 
cise and performance of its powers and duties under 
this Act, the Authority shall consider the following, among 
other things, as being in the public interest, and in accord¬ 
ance with the public convenience and necessity — 

“(a) The encouragement and development of an air- 
transportation system property adapted to the present and 
future needs of the foreign and domestic commerce of the 
United States, of the Postal Service, and of the national 
defense; 

“(b) The regulation of air transportation in such 
manner as to recognize and preserve the inherent advan¬ 
tages of, assure the highest degree of safety in, and 
foster sound economic conditions in, such transportation, 
and to improve the relations between, and coordinate trans¬ 
portation by, air carriers; 

“(c) The promotion of adequate, economical, and effi¬ 
cient service by air carriers at reasonable charges, without 
unjust discriminations, undue preferences or advantages, 
or unfair or destructive competitive practices; 

“(d) Competition to the extent necessary to assure the 
sound development of an air-transportation system prop¬ 
erly adapted to the needs of the foreign and domestic com¬ 
merce of the United States, of the Postal Service, and of 
the national defense; 

“(e) The regulation of air commerce in such manner 
as to best promote its development and safety; and 
“(f) The encouragement and development of civil 
aeronautics.” 

(b) Petitioner feels that it has amply demonstrated 
that the public interest, as defined above, would best be 
served by granting the requested exemption. In the pres¬ 
ent world situation the military demands considered by 
themselves show’ that the public interest clearly requires 
that every action be taken to encourage the expansion of 
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international air freight facilities. Attached hereto as 
Exhibit A is a copy of a letter received by Petitioner from 
\V. E. Farthing, Brigadier General, U. S. A. F., relating to 
Petitioner’s participation in the emergency air lift 

203 program between the United States and Germany. 
Under such circumstances an unsubsidized earner 

which is operating more all-cargo aircraft across the North 
Atlantic than all of the certificated carriers on their regu¬ 
larly scheduled trips certainly should not be driven out of 
business. Public interest demands that every encourage¬ 
ment be given to enable the normal expansion of this opera¬ 
tion. The Civil Aeronautics Board is hardly to be criti¬ 
cized or blamed for adopting Section 292.1 as it applies to 
international air freight operations. Neither the Board 
nor any other agency or person, in view of the wholly un¬ 
developed status of international air freight service at the 
time of the adoption of that regulation could have fore¬ 
cast its possibilities or the nature of regulatory require¬ 
ments properly applicable to it. It would appear, however, 
to be wholly unreasonable to permit that regulation, 
through inaction by the Board, to affirmatively put a stop 
to further development of international air freight opera¬ 
tions by a United States air carrier which, as a result of 
its intelligent and intensive developmental effort, com¬ 
plains only that it is unable to meet the demand for its 
international air freight services and which only asks to 
be allowed to prove that international air freight serv¬ 
ices can be conducted by United States air carriers with¬ 
out subsidy of any kind, wholly with private capital and 
on a satisfactory and profitable basis. 

19. Petitioner summarizes its present situation as fol¬ 
lows: 

Not knowing, and the Board not knowing, whether profit¬ 
able international air freight operations could be con- 

204 ducted -within the restrictive provisions of Section 
292.1, Petitioner assumed, as presumably did the 

Board, that the regulation was a reasonable one and that 
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profitable operations thereunder were economically possi¬ 
ble. On that assumption, Petitioner invested substantial 
capital, purchased equipment, organized, created and set 
up an efficient and what is now an experienced international 
air freight transportation organization. It proceeded to 
develop demand for international air freight services by 
intelligent and energetic promotional effort within its spe¬ 
cialized field, i.e., international air transportation of 
freight. It has remained within the limits of all applicable 
legal requirements and finds itself in a position where, as 
the direct result of its own creative sales efforts and of an 
unworkable and unreasonable Board regulation, it has open 
to it two alternative courses of conduct: (1) Petitioner can 
continue to comply with the strict requirements of Section 
292.1 of the Board’s Economic Regulations by refusing to 
accept available air freight business, in which event over 
any extended period, it will suffer severe losses and soon 
be compelled to cease operations, or (2) it can accept the 
freight which will be offered to it and thereby violate the 
apparent intendment of the Board in the restrictive regu¬ 
lation under which it operates. Revocation of its operating 
authority would in all likelihood follow. In either event 
Petitioner, which in the best of faith undertook to engage 
in air transportation in a new and substantially untried 
field, will be forced into bankruptcy at the very time when 
its efforts have proved beyond doubt both the feasibility of 

non-subsidized international air freight operations 
205 and the whollv unreasonable character of the Board’s 

m 

regulation. The cessation of Petitioner’s operations 
at a time when the national interest clearly requires an 
expansion of international air freight facilities would not 
be in the public interest. The predicament in which Peti¬ 
tioner finds itself is in no way attributable to its own fault 
but, on the contrary, to its proven success in the chosen 
field of its operations, — operations instituted pursuant to 
authority granted by the Board under a regulation pre¬ 
sumably reasonable but lacking any foundation in experi- 
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ence. Actual experience of the Petitioner under the regu¬ 
lation has conclusively demonstrated that a carrier cannot 
indefinitely participate in profitable foreign air transporta¬ 
tion of property under the restrictions imposed thereby. 

WHEREFORE, Petitioner prays that its aforesaid ap¬ 
plication for exemption and for hearing thereon be recon¬ 
sidered by the Civil Aeronautics Board and Petitioner 
prays further that hearing or oral argument be granted 
and that Petitioner be granted such further and other re¬ 
lief as to the Board shall appear proper. 

Dated: New York, September 29,1948. 

Respectfully submitted, 

Seaboard & Western Airlines, Inc. 
• • • • 


208 Exhibit A 

DEPARTMENT OF THE AIR FORCE 
HEADQUARTERS UNITED STATES AIR FORCE 

WASHINGTON 

22 September 1948 

Mr. Ray Norden, President 
Seaboard & Western Airlines, Inc. 

16 Liberty Street 
New York, N. Y. 

Dear Mr. Norden: 

I should like to take this opportunity to convey the grati¬ 
tude of the Air Force for the cooperative attitude of your 
organization in connection with the “MATS Auxiliary” 
program which has been instrumental in furnishing much 
needed air support from the United States to Germany in 
order that Operation Vittles might continue. 

When this requirement for additional support first de¬ 
veloped in late June of this year, your ability to offer 
service in meeting the emergency movement of C-54 en¬ 
gines to Europe was most gratifying. Since that time your 
organization has met'Scheduled commitments very effi¬ 
ciently and has maintained excellent relationships at West- 
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over Air Force Base and Frankfurt Air Base in Germany. 
In performance approximately fifty-six (56) flights in sup¬ 
port of this exceedingly important operation, your airline 
has been of genuine service to the military establishment. 

Please be again assured of our gratitude for your alert¬ 
ness, availability, and spirit of cooperation, as well as our 
continued desire to avail ourselves of your service at such 
time as conditions may warrant the purchase of additional 
commercial lift in the Atlantic area. 

Sincerely yours, 

(signed) W. E. Farthing 
W. E. Farthing 
Brigadier General, USAF 
Chief, Transportation Divi¬ 
sion, D/MSS Office, Deputy 
Chief of Staff, Materiel 
• * • * 

210 Order Denying Petition for Reconsideration 

Seaboard & Western Airlines, Inc., having filed 
with the Board on September 29,194S, a petition for recon¬ 
sideration of Order Serial No. E-1915, issued August 31, 
1948, denying the application for exemption filed by peti¬ 
tioner on March 29,1948; and 

The Board, upon consideration of the aforesaid petition, 
finding that the matters set forth therein do not warrant 
the granting of the relief requested; 

IT IS ORDERED, That the aforesaid petition be and it 

is herebv denied. 

% 

By the Civil Aeronautics Board: 

/s/ M. C. Mulligan 

• • • • 
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Hnifrii £iat as (Court at Amtrala 


Fob the District of Columbia Circuit 


No. 10,089 


Seaboard & Western Airlines, Inc., Petitioner 

v. 

Civil Aeronautics Board, Respondent 


On Petition for Judicial Review of Orders of 
the Civil Aeronautics Board 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 

Petitioner is before this Honorable Court upon a peti¬ 
tion for review (App. 1) in which petitioner urges this 
Court to review and set aside orders of the Civil Aero¬ 
nautics Board. This Honorable Court has jurisdiction pur¬ 
suant to Section 1006 of the Civil Aeronautics Act of 1938, 



as amended, (52 Stat. 977, 54 Stat. 1233, 1235; 49 U. S. C. 
401 et seq.) (Supp. 35) and Section 10 of the Administra¬ 
tive Procedure Act (5 U. S. C. 1001 et seq.) (Supp. 36). 

STATEMENT OF THE CASE 

Section 1(10) and (21) of the Civil Aeronautics Act of 
1938, as amended (49 IT. S. C. 401) (Supp. 32) defines 
“air transportation ” to be common carriage between 
points in the United States or between a point in the United 
States and one of its possessions or a foreign country. 
Section 401 of the Act provides that certificates of public 
convenience and necessitv must be secured from the Civil 

V 

Aeronautics Board, respondent herein, in order to engage 
in air transportation (Supp. 33) (49 U. S. C. 481). 
Under Section 416 of the Act (49 U. S. C. 496) (Supp. 
34), respondent is authorized and empowered to exempt 
any air carrier or class of air carriers from the require¬ 
ments of Title IV of the Civil Aeronautics Act, 1 including 
the requirement that a certificate of public convenience and 
necessity must be secured from respondent in order to en¬ 
gage in air transportation. 

In 193S respondent adopted its original regulation which, 
pursuant to Section 416, authorized operations in irregular 
or non-scheduled air transportation without the necessity 
of securing a certificate of public convenience and neces¬ 
sity. Such a regulation with changes from time to time, 
not affecting the permissible frequency or regularity of 
authorized operations, has remained in effect since that 
time. The regulation under which Seaboard has operated 
was adopted May 10, 1947, and became effective June 10, 
1947. This regulation required all irregular air carriers 
to secure Letters of Registration from respondent. In that 
month Seaboard applied for a Letter of Registration 


1 Title TV covers economic regulations. 
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authorizing it to operate under that regulation, and on 
July 18,1947, it received such Letter of Registration No. 13 
which authorized it to engage in air transportation as an 
irregular air carrier under that regulation — Section 292.1 
of respondent’s Economic Regulations (Supp. 35). Sea¬ 
board has since then operated under this authority as an 
air carrier of freight in international air transportation 1 
on a non-scheduled or irregular basis. On July 15, 1947, 
Seaboard filed with respondent an application for a certifi¬ 
cate of public convenience and necessity under Section 401 
which would authorize it to operate as an air carrier of 
freight in international air transportation on a demand 
basis, and without limitation as to frequency or regularity 
of its operations. 

When the original non-scheduled air carrier exemption 
regulation was adopted in 1938, little or nothing was known 
of the possibilities of conducting an international all-cargo 
service, and no such operations were being conducted. Sim¬ 
ilarly when the Board adopted a later Section 292.1 on 
May 10, 1947, authorizing irregular air carrier operations, 
substantially no international air freight service was being 
conducted and little or no information was available as to 
the possibilities of conducting such a specialized cargo serv¬ 
ice. Seaboard undertook to engage exclusively in an inter¬ 
national air cargo service, and made substantial invest¬ 
ment in equipment, facilities and personnel for that pur¬ 
pose. Having made such investment and having built up a 
substantial organization and substantial air cargo potential, 
Seaboard found, on the basis of some 10y> months experi¬ 
ence in this entirely new field of operations, that the limi¬ 
tations with respect to regularity and frequency of flights 
imposed upon its operation by Section 292.1 of respond¬ 
ent’s Economic Regulations made impossible an econom- 


1 Between points in the United States and points in foreign coun¬ 
tries. (Section 1 (21(c) of the Act, 49 U. S. C. 401.) 
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ically sound and feasible international air freight oper¬ 
ation. 1 

Seaboard thereupon filed with respondent on March 29, 
1948, an application for an exemption order (Jt. App. 26) 
under Section 416(b) of the Civil Aeronautics Act of 1938, 
as amended, (49 U. S. C. A. 496(b)) for authority, tempo¬ 
rarily, and until respondent might act on its certificate 
application, to engage in foreign air transportation of 
property between the United States, Europe and the Middle 
East on a demand basis and without regard to regularity 
or frequency limitations imposed by Section 292.1 of re¬ 
spondent's Economic Regulations. In the alternative Sea¬ 
board requested a general broadening of Section 292.1 
which would permit such operations, with respect to inter¬ 
national air transportation of freight, and further re¬ 
quested early hearing on its entire application. Section 416 
empowers respondent to grant such relief by way of ex¬ 
emption order or rule upon a showing that enforcement of 
Section 401 or of respondent’s regulations would be an 
undue burden on the applicant “by reason of the limited 


1 The portion of Section 292.1 of respondent's Economic Regula¬ 
tions prescribing permissible frequency and regularity of flights is 
set forth at Supp. 35. Respondent has employed the following 
language in interpreting Section 292.1 as to permissible frequency 
and regularity: 

“To fall outside the meaning of ‘regularly', a service must be so 
characterized by variation as to be free from the suggestion of a 
normal, customary, and common course of conduct. Recurring oper¬ 
ations which assume the nature of a pattern of course are regular, 
even though the practice of staggering such operations has been 
adopted. But the nonscheduled exemption order also contains the 
phrase ‘reasonable degree of regularity*, and this imposes an even 
more stringent requirement as to the isolation from such operations 
of characteristics which would identify them with a pattern of con¬ 
sistency or uniformity. It is not enough to show merely that there 
is not a consistent course of conduct. A more than ordinary or nor¬ 
mal degree of irregular operations is required, ‘irregular’ being 
defined to include ‘not regular* and ‘unusual*, as contrasted with 
‘usual* and ‘frequent*. Investigation of Nonscheduled Services, 6 
C. A. B. 1049 (1946). Also see. Standard Air Lines, Inc., Noncer- 
tificated Operations, Or. Ser. No. E-2950, Docket No. 3357, June 
20, 1949. 
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extent of, or unusual circumstances affecting’’ its opera¬ 
tions, and that such enforcement would not be “in the 
public interest.” In accordance with the requirements of 
Section 416 of the Civil Aeronautics Act, petitioner set 
forth facts and information in support of its allegations 
that enforcement of Section 401 and of Section 292.1 con¬ 
stituted an undue burden on Seaboard because of the lim¬ 
ited extent of, and unusual circumstances affecting, its oper¬ 
ations. Petitioner also set forth voluminous facts in sup¬ 
port of its allegation that such enforcement, pending Board 
action on its certificate application, would not be in the 
public interest. Seaboard requested the Board to find that 
enforcement of Section 401 and Section 292.1 constituted 
an undue burden upon Seaboard, and that such enforce¬ 
ment was not in the public interest. In its application Sea¬ 
board sought only a temporary exemption during the in¬ 
terim period until the Board might finally act upon its 
application for a certificate of public convenience and neces¬ 
sity which had theretofore been filed with the Board on 
July 17,1947. 

Pan American Airways, American Overseas Airlines and 
TWA, competing subsidized air carriers operating in inter¬ 
national air transportation, filed pleadings in opposition 
to Seaboard’s application for exemption. (Jt. App. 75,124, 
94). In these pleadings Pan American, American Overseas 
and TWA controverted Seaboard’s allegations with respect 
to undue burden and public interest, and substantial por¬ 
tions of Seaboard’s factual allegations were denied. In 
addition, in the pleadings filed by these carriers, allegations 
were made to the effect that the granting of the requested 
exemption would be illegal and beyond the powers of re¬ 
spondent, and further allegations were made raising both 
legal and factual issues. Seaboard then filed a memo¬ 
randum (Jt. App. 130) in answer to the three pleadings 
filed by Pan American, American Overseas and TWA in 
which Seaboard set forth substantial additional facts with 
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respect to its operation and with respect to the undue bur¬ 
den on Seaboard resulting from enforcement of Section 401 
and Section 292.1 of the Economic Regulations. In addi¬ 
tion, Seaboard denied or otherwise answered every allega¬ 
tion made by each of the three certificated air carriers. 
There were substantial legal and factual issues raised by 
the pleadings in this case, and hearing was specifically re¬ 
quested. 

On August 31, 1948, the Board issued its order denying 
Seaboard’s application for exemption without hearing or 
argument. (Jt. App. 183). After referring to the filing 
of Seaboard’s application for exemption, the Board, in its 
order, made the following solitary finding in the language 
of Section 416 of the Civil Aeronautics Act: 

‘‘The Board, upon due consideration of the matters 
set forth in the aforesaid document, finding (a) that 
applicant has failed to establish that the present en¬ 
forcement of the provisions of section 292.1 of the 
Board’s Economic Regulations is or would be an undue 
burden upon applicant by reason of the limited extent 
of, or the unusual circumstances affecting, its opera¬ 
tions and that such enforcement is not in the public 
interest, and (b) that the matters set forth in said 
application do not warrant a broadening of said sec¬ 
tion 292.1 in the manner requested or an early hear¬ 
ing on said exemption application;” 

Thereafter on September 29, 1948, Seaboard filed its 
petition for reconsideration in which Seaboard set forth 
the essential allegations showing undue burden and show¬ 
ing that enforcement of Section 401 and Section 292.1 of 
the Economic Regulations would not be in the public in¬ 
terest. On November 1, 1948, the Board issued its order 
denying Seaboard’s petition for reconsideration in which 
the single supporting finding was as follows: 

“The Board, upon consideration of the aforesaid 
petition, finding that the matters set forth therein do 
not warrant the granting of the relief requested; 
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“IT IS ORDERED that the aforesaid petition be 
and it is hereby denied.’’ 

On December 23, 1948, Seaboard filed its petition for re¬ 
view of respondent’s orders denying its application for ex¬ 
emption and denying its petition for reconsideration. 

STATUTES AND REGULATIONS INVOLVED 

For the convenience of the Court, the statutes and regu¬ 
lations involved are set forth in a Supplement immedi¬ 
ately following the text of the brief. 

QUESTIONS PRESENTED 

1. Whether the Board erred in failing to consider fac¬ 
tual and legal issues which it was required to consider and 
decide in granting or denying the relief requested. 

"Whether the Board erred in failing to make findings of 
fact and conclusions of law with respect to these issues, 
which findings and conclusions were essential to support 
its order denying the exemption. 

2. Whether respondent’s failure to make findings dis¬ 
closing the basis for its order denying exemption and re¬ 
spondent’s failure to grant hearing or argument was arbi¬ 
trary and an abuse of respondent’s statutory authority. 

SUMMARY OF ARGUMENT 

It is Seaboard’s position that the Board’s findings, being 
entirely in the formal language of Section 416 of the 
Civil Aeronautics Act, are inadequate to support respond¬ 
ent’s order denying Seaboard’s petition for exemption. 
Respondent has wholly failed to make essential basic find¬ 
ings with respect to the various issues of law and fact 
which were raised by Seaboard’s application and answer- 
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ing pleadings of intervening carriers. Respondent erred 
in denying hearing and oral argument, and such denial was 
arbitrary, capricious, in abuse of respondent’s discretion, 
and without the statutory authority of respondent. 

ARGUMENT 

L The Board Erred in Failing to Consider Factual and 
Legal Issues Which It Was Required to Decide in Grant¬ 
ing or Denying the Relief Requested and It Failed to Make 
Findings of Fact and Conclusions of Law With Respect to 
These Issues, Which Findings and Conclusions Were Essen¬ 
tial to Support Its Order Denying the Requested Exemp¬ 
tion. 

In its application for exemption Seaboard alleged that 
enforcement of Section 292.1 of the Economic Regulations 
and of Section 401 of the Act constituted an undue burden 
on Seaboard & Western because of unusual circumstances 
affecting its operation, and it took the further position that 
enforcement of those sections as to Seaboard would not be 
in the public interest. These are the essential ultimate 
issues under Section 416 of the Act which authorizes the 
Board, on the basis of proper findings, to exempt air car¬ 
riers from the requirement of securing a certificate under 
Section 401 of the Act, and from the necessity of comply¬ 
ing with Section 292.1 of the Economic Regulations. 

Seaboard’s application was divided into sections. Sec¬ 
tion 1 set forth the Background and Early History of Sea¬ 
board and of its operations in international air freight 
service. (Jt. App. 28). Section 2 set forth its Operational 
History and Business Prospects. (Jt. App. 32). Section 3 
set forth the burdensome effect of Economic Regulation 
292.1 on its operations and prospective operations and 
described the inequality of treatment between Seaboard’s 
international operation and the domestic air freight car¬ 
riers, the latter having been previously granted an ex- 
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emption of the type requested by Seaboard. (Jt. App. 41). 
Section 4 set forth the Military Importance of International 
Airfreight (Jt. App. 49), and Section 5 set forth the Eco¬ 
nomic, Social and Political Importance of International Air¬ 
freight (Jt. App. 53). The factual material set forth in 
the application was used to support Seaboard’s ultimate 
allegations (Jt. App. 27) which were summarized by Sea¬ 
board as follow’s: 

“The present restrictions imposed by Section 292.1 
of the Board’s Economic Kegulations are unduly bur¬ 
densome on Seaboard & Western and seriously impede 
the development of the international air freight in¬ 
dustry at a crucial time in its history. The require¬ 
ment (subdivision (b)(3) of such section) that non- 
certificated international air freight carriers confine 
their operations so that their transportation services 
are not held out to the public as being performed ‘regu¬ 
larly or with a reasonable degree of regularity’ and 
‘are of such infrequency as to preclude an implica¬ 
tion of a uniform pattern or normal consistency of 
operation’ is burdensome to such an extent that unless 
relief is promptly granted, Seaboard & Western, a 
pioneer in this new and vital field, will have to curtail 
and possibly terminate its services. It is Applicant’s 
belief that the curtailment or cessation of its opera¬ 
tions with the consequent dislocation of its personnel 
and loss to the Nation of the benefits of its experience 
in this developing field of international air freight, 
would not be in the public interest; that the aforesaid 
conditions constitute ‘unusual circumstances’ affecting 
the operations of Seaboard & Western and imposing 
on it an undue burden; hence relief from the restric¬ 
tions upon regularity and frequency of service imposed 
by Economic Kegulation 292.1 should be granted” 

In its conclusion, Seaboard made the following allega¬ 
tion: 

“Immediate relief is required if Seaboard & West¬ 
ern, the pioneer in this field (international air freight), 
is to stay in business.” 
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In the pleadings filed by Pan American, American Over¬ 
seas and TWA it was contended that Seaboard had failed 
to show undue burden and had failed to show that enforce¬ 
ment of Section 401 and Section 292.1 was not in the 
public interest. (Jt. App. 75,124, 94). In support of these 
ultimate allegations it was urged that Seaboard’s opera¬ 
tions were not of “limited extent” as required by Section 
416 (Jt. App. 106), and that circumstances affecting Sea¬ 
board's operations were not “unusual” within the mean¬ 
ing of Section 416 (Jt. App. 126). It contended: “when 
Congress spoke of undue burden because of unusual cir¬ 
cumstances affecting a carrier’s operations, it could not 
have had in mind anything like the facts relied on by 
Seaboard.” (Jt. App. 76). Pan American concluded that 
Seaboard’s exemption could be granted only if it were 
found that an “emergency” existed justifying “the by¬ 
passing of Section 401.” (Jt. App. 77). The emergency, 
in Pan American’s view, was one in which immediate 
service is required to some new point. (Jt. App. 76). No 
such provision appears in Section 416, and Pan American’s 
theory of Section 401 appears to be completely unsupport- 
able. The burden therein referred to is a burden on the 
carrier, not on a city or point which desires or needs serv¬ 
ice. 

Seaboard pointed out that respondent had previously, 
on May 5, 1947, granted an exemption to the domestic 
freight carriers authorizing domestic air freight opera¬ 
tions "without limitation with respect to frequency and regu¬ 
larity, pointed out the close similarity of the domestic and 
international situations, and quoted respondent’s findings 
in support cf the domestic air freight exemption: 

“Carriage of property by air is in the public in¬ 
terest, meets a public need, and although still in its 
infancy is likely to become an industry, utilizing new 
methods and techniques which will develop only with 
time, experience and opportunity for experimentation. 
The need and the opportunity cannot be adequately met 
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by confining such carriers of property, which at the 
present time do not hold certificates of public conveni¬ 
ence and necessity, to the irregular operations which 
they have heretofore conducted or may hereafter con¬ 
duct pursuant to section 292.1 of the Economic Regula¬ 
tions, or which they may continue to conduct on a non¬ 
common carrier basis.” (Jt. App. 45) 1 

In its application Seaboard quoted respondent’s further 
finding made at that time which was relied upon in not 
extending to international freight operations the exemption 
then granted to domestic freight carriers: 

“Section 292.5 will not provide for exemption from 
the Act with respect to the carriage of cargo in foreign 
air transportation. The Board finds that an exemp¬ 
tion with respect to such transportation is not justified 
in view of the recent substantial extension of our in¬ 
ternational air transportation system, as well as the 
recent award of foreign air carrier permits, and in 
view’ of the smaller traffic potential wrhich the Board 
finds to exist presently in the field of international air 
transportation as compared writh interstate or over¬ 
seas air transportation. ” (Jt. App. 46). 


1 In the Air Freight Case, Or. Ser. No. E-3085, Docket Nos. 
810,730, July 29, 1949, the Board reaffirmed its support for domestic 
unsubsidized cargo carriers when it granted four noncertificated air 
freight carriers, formerly operating under Economic Regulations 
292.5 temporary certificates. In that case respondent stated at p. 
30: 

“In deciding the present case we have not been unmindful of the 
foregoing principles. The certification of unsubsidized all-cargo 
carriers will require such carriers to bend all their efforts and to 
direct their abilities and skill to the full development of the air 
freight potential. Such carriers will not be able to rely on pas¬ 
senger operations or mail payments to furnish the greater portion 
of their revenues. They will live and prosper only through their 
ability to develop an economic business and by constant search for 
new techniques, new business and new equipment. To the extent 
that they succeed in such endeavor they will by their example, bene¬ 
fit the presently certificated carriers and air transportation as a 
whole; and new methods, equipment and managerial improvements 
will be made available to the entire industry. Thus, the cargo car¬ 
riers will provide a valuable yardstick for measuring the alertness 
and efficiency of other carriers of cargo.” 
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Petitioner pointed out that the international situation 
had changed substantially since January 1947, the time of 
the hearings on which such findings were based, and ex¬ 
plained and alleged that the three grounds relied upon by 
respondent in 1947 were no longer valid. (Jt. App. 46). 
American Overseas and Pan American contended that there 
had been no change in the international air freight situa¬ 
tion and that the considerations which caused the Board 
to distinguish between domestic and international air 
freight operations in 1947 are as valid today as they were 
then. (Jt. App. 90, 12S). Pan American, in answer to pe¬ 
titioner's explanation and allegations relative to the fore¬ 
going concluded without supporting data or information: 

“It is sufficient answer to say that the question to 
be determined is not whether some particular regula¬ 
tion of the Board is different from some other regula¬ 
tion, but rather whether compliance with the require¬ 
ments of Section 401 of the Act is an undue burden. 
Obviously, the arguments of Seaboard concerning 292.1 
and 292.5 are not directed toward this issue.” (Jt. 
App. 77) 

Whether the facts and arguments with respect to undue 
burden which Seaboard set forth were properly directed 
to that issue is one of the questions on which responded 
has made no finding whatsoever. Although Seaboard has 
alleged, and no one has denied, that compliance with 292.1 
might compel Seaboard to curtail operations and even to 
discontinue operations entirely (Jt. App. 42, 54), respond¬ 
ent has made no finding either as to whether such allega¬ 
tions are true or as to "whether, if true, such curtailment 
or discontinuance of operations would constitute an undue 
burden within the meaning of Section 416. Whether the 
situation in the international air freight field has changed 
significantly, as Seaboard has alleged, is a factual matter 
which should have been considered and upon which a find¬ 
ing should have been made. 

On this matter of changed conditions and on the issue 
of public interest generally Seaboard specifically pointed 
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out the factors which respondent was by statute required 
to consider (Jt. App. 41-53), and it made numerous alle¬ 
gations raising substantial questions concerning the inter¬ 
national commerce of the United States and the national 
defense. 1 Respondent has made no subsidiary findings 
whatever in support of its conclusion on public interest, 
and so far as its orders disclose no consideration whatso¬ 
ever was given to this aspect of the case. 

Asuming that Seaboard had alleged facts showing an 
undue burden, TWA first argued that even so, the exemp¬ 
tion could not be granted for failure to have made a suf- 


1 In 1948, Seaboard alone carried 2,612,818 pounds or 1,187,645 
kilos of air freight, representing 50% of the total kilos carried by- 
all three certificated carriers in that year. 1,347,453 pounds, or 
612,479 kilos of this total were carried exclusive of the “Berlin Air¬ 
lift” or “Operations Vittles”, and represented a greater total cargo 
lift than AOA over the Atlantic, and not much less than PAA’s 
917,372 kilos or TWA’s 783,722 kilos. It constitutes over 25% of 
the total freight poundage carried by it and the three certificated 
carriers together. 

In the “Berlin Airlift” and “Operation Vittles,” Seaboard, from 
June, 1948 to November, 1948, carried 1,277,756 pounds (or 2,307,- 
222 ton miles) of air cargo across the Atlantic, and in addition, 
shuttled approximately 1,258,800 pounds of commercial air cargo 
on the Frankfurt-Berlin run. Shuttle trips from Frankfurt to 
Berlin carried food for the Berlin population, and trips from Berlin 
to Frankfurt carried high priority freight for use in factories in 
the United States Zone of Germany. 

In “Operation Vittles” and in the Rotation and Redeployment of 
Heavy Bomb Groups in England, Seaboard carried a total of 715 
cargo tons, more than the combined tonnage of all of the certificated 
carriers. American Overseas Airlines carried a total of 277 cargo 
tons, TWA carried a total of 27 cargo tons, and Pan American car¬ 
ried a total of 39 cargo tons for “Vittles”, but did not participate 
in the latter operation. 

In reports by the Congressional Aviation Policy Board, and by 
commanders in the Army and Air Force the need for a strong civil¬ 
ian air development coordinated with the national defense was 
recommended, so that a large backlog of commercial air cargo air¬ 
craft could be built up by what would amount to a partnership be¬ 
tween the Air Force Reserve and the noncertificated air freight car¬ 
riers, and with relatively small peacetime appropriation. See, Tun- 
ner, William H., Maj. Gen. USAF, American Aviation Daily, Feb. 
17, 1949; Slick, Earl F., Statement of, A Recommended Plan for 
the Domestic Airfrieght Industry, Jan. 1948; McKnerr, Hugh T., 
The Pegasus, Jan. 1948, Fairchild Engine & Airplane Corp. 


14 


ficient showing on public interest. (Jt. App. 106). With 
respect to undue burden, TWA next concluded: 

| “The fact that it may have purchased or leased 
aircraft in excess of the number which it can profit¬ 
ably utilize in legal operations certainly does not mean 
that the enforcement of the limitations imposed by 
section 292.1 constitutes an undue burden upon it 
within the meaning of the Act.” 

TWA also contended (1) that the present regulation 
under which petitioner operates is illegal and that re¬ 
spondent lacks legal authority to grant petitioner’s exemp¬ 
tion request. (Jt. App. 96); (2) that the present exemption 
was improvident and should not have been granted (Jt. 
App. 100); (3) that petitioner “through persistent viola¬ 
tions of the Act and of the Board’s regulations, has barred 
itself from any special relief under the Act.” (Jt. App. 
110). In support of the latter contention TWA filed a 
copy of a complaint which it filed against Seaboard and 
upon which Board action was then and is now pending 
(Jt. App. 112). American Overseas, apparently principally 
on the basis of its professed belief that 

“Section 416 was never intended to provide a sub¬ 
stitute for the careful and comprehensive procedures 
and standards contemplated by Section 401” (Jt. App. 
125), 

concluded that, on the basis of Seaboard’s allegations 

“the Board can not find that it is an undue burden 
and not in the public interest to require Seaboard to 
comply with the provisions of Section 401 of the 
Act” (Jt. App. 126). 

Whether respondent found, as urged by TWA, that al¬ 
leged violations by Seaboard preclude it from relief “in 
the public interest” or whether American Overseas is cor¬ 
rect in its contention that respondent, for some other un¬ 
disclosed reason, “cannot” make the required findings on 
undue burden or public interest, are questions the answers 
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to which remain undisclosed by respondent’s order of de¬ 
nial. 

Among other contentions by the certificated carriers, 
Pan American alleged that the service of existing carriers 
was not shown to be inadequate, and that this must be 
shown to justify the requested exemption. (Jt. App. 83). 
Whether this is a proper issue under Section 416 is de¬ 
batable. 1 Whether it was considered at all by respondent 
is, of course, unknown. In any event petitioner, in its mem¬ 
orandum in answer to the pleadings of the three certificated 
carriers, controverted Pan American’s allegations on the 
matter and furnished substantial material in support of its 
position. (Jt. App. 138). 

In Seaboard’s memorandum, just mentioned, it contro¬ 
verted, answered or explained every factual and legal con¬ 
tention made by the three certificated carriers and set forth 
substantial factual material in support of its position on 
the various issues involved. (Jt. App. 130-181). 

Having these and other issues, both legal and factual 
before it, and being the only agency having authority to 
resolve them, and having authority to grant petitioner the 
relief requested, respondent made no findings of any kind 
in support of its bare statutory conclusion that petitioner 
had failed to meet the formal requirements of Section 416. 
(Jt. App. 183). 

Respondent may have decided that enforcement of Sec¬ 
tions 401 and 292.1 as to Seaboard during the interim 
period until action by respondent on its certificate applica¬ 
tion (1) would compel Seaboard to curtail its operations 
and operate at a substantial loss, or (2) would compel Sea¬ 
board to discontinue operations entirely. If it was of 
either opinion, it must have concluded that either result. 


1 In Order Serial No. E-2559 American Airlines was granted an 
exemption to serve Los Angeles and San Francisco, although those 
points were already served by 4 other carriers. 
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under the circumstances, was not an “undue burden”. Or 
respondent may have found that Seaboard’s allegations in 
these respects were not supportable, in which event re¬ 
spondent may have made no determination as to whether 
Seaboard's allegations, if true, showed “undue burden”. 
Respondent may have found that in the absence of a show¬ 
ing of inadequate service, either (1) no undue burden 
exists, or (2) exemption would not be in the public in¬ 
terest. Respondent may have found that because of alleged 
violations of the Act by Seaboard, as urged by TWA, it 
would not be in the public interest to exempt Seaboard, or 
it may have found that undue burden was or was not shown 
and that exemption would or would not be in the public 
interest but that Seaboard had failed to show that its oper¬ 
ations were of a “limited extent” or that its operations 
were “affected by unusual circumstances.” The possible 
bases for respondent’s order get into the realm of combi¬ 
nations and permutations, a distinct possibility being that 
respondent in fact ignored the record and simply directed 
the entry* of a denial in formal statutory language. That 
the latter is the most likely explanation is abundantly 
supported by a brief review of respondent’s actions in 
other exemption cases. 1 

In brief, respondent was required, in acting on Sea¬ 
board’s application, to determine, first, whether Seaboard’s 
operations were “limited in extent”; or whether such oper¬ 
ations were affected by “unusual circumstances” within 
the meaning of Section 416. Having found negatively as 
to both, respondent conceivably could have turned the de¬ 
nial on such negative findings. Petitioner would have been 
entitled to judicial review of such findings. If respondent 
found that petitioner’s operations were limited in extent 
or that they were affected by unusual circumstances, re¬ 
spondent then was required to find whether as a result 
thereof enforcement of Sections 401 and 292.1 constituted 


1 See pp. 24-29 of this brief. 
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an “undue burden” on petitioner within the meaning of 
Section 416, a mixed question of law and fact. In reach¬ 
ing this finding, respondent, at a minimum, was required 
to consider and determine the effect of enforcement on 
Seaboard. It was required at the very least to determine 
whether such enforcement would cause Seaboard to dis¬ 
continue its operations or to operate at substantial losses 
or in an uneconomical manner. If it should find that en¬ 
forcement would compel Seaboard to discontinue operations 
or to suffer substantial losses, it was then required to de¬ 
termine whether that constituted an “undue burden” 
within the meaning and intent of Section 416. If it should 
find that discontinuance of operations or substantial 
losses resulting from enforcement of Sections 401 and 292.1 
was not an “undue burden” under Section 416, a finding 
that could probably be made only upon an interpretation 
of the meaning of “undue burden” as something other than 
simply a “burden” on the carrier, then respondent might 
avoid consideration of the issue of public interest. Peti¬ 
tioner would have been entitled to judicial review of such 
an order and of its supporting findings. If respondent had 
found, however, that undue burden had been shown, it 
would then have been required to consider and determine 
the public interest question which involved consideration 
of specific objectives set forth in Section 2 of the Act 1 
and of the many factual allegations of petitioner’s and 
counter allegations of the intervening certificated air car¬ 
riers. 

Although respondent might exercise substantial adminis¬ 
trative discretion in reaching its ultimate conclusion, it 
was required to state the factual and legal bases for those 
conclusions and to some extent its reasoning in support of 


1 Section 2 is set forth in Supplement at p. 32. There is, of 
course, no indication in respondent’s orders that any of the ele¬ 
ments set forth in Section 2 were considered although petitioner's 
application and opposing pleadings set forth facts and argument 
bearing on these elements of public interest. 
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its order of denial. 1 As its order now stands, there is no 
factual or legal question 2 which this Court can review re¬ 
specting the merits of the case. By respondent’s failure 
properly to disclose the basis of its action, petitioner has 
in fact been denied its right to judicial review on the 
merits. 

In its petition for reconsideration, petitioner again sub¬ 
mitted to the Board the basic facts and issues involved 
and among other allegations set forth the following: 

“The demand for Petitioner’s air freight services 
has so increased as a result of its operations and de¬ 
velopmental efforts that it cannot continue to accept 
the increasing amount of freight offered without violat¬ 
ing its operating authority, as that restrictive author¬ 
ity is apparently interpreted by the Civil Aeronautics 
Board, and it cannot refuse to accept freight offered 
to it without undermining shipper confidence even in 
the limited service which it is authorized to render 
under that apparent interpretation. 

“As a result of the demand for petitioner’s air 
freight services, the economic forces to which Peti- 


1 Colorado-Wyoming Gas Co. v. F. P. C., 324 U. S. 626, 65 S. Ct. 
850 (1945); United States V. Carolina Freight Carriers Corp., 315 
U. S. 475, 62 S. Ct. 722 (1942); Phelps Dodge Corp. v. N. L. R. B., 
313 U. S. 177, 61 S. Ct. 845 (1941). 

1 In its order in the Standard Airlines exemption case respondent 
stated: “The legislative history of Section 416(b) of the Act indi¬ 
cates that its primary purpose is to provide for relief for the irreg¬ 
ular and sporadic operations of the so-called fixed base operators and 
for the carriers engaging in unusual or limited operations. There 
is nothing in the Act or its legislative history to justify the Board 
in by-passing or ignoring the certification provisions of Section 401 
of the Act by authorizing extensive new operations which although 
involving some experimental characteristics, are neither unusual as 
to circumstances nor limited in extent" Standard Air Lines Inc., 
Exemption Request, Or. Ser. No. E-2085, Docket No. 3430, Oct. 13, 
1949. 

Its decision in the instant case may be predicated on this same 
interpretation of Congressional intent which is in Petitioner’s opin¬ 
ion insupportable. Respondent’s failure to make proper basic find¬ 
ings and conclusions makes impossible judicial review of such 
errors. 
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tioner’s air freight operation is subjected, and the ex¬ 
istence of what has proved to be a definite, though not 
unchangeable pattern of the flow of international air 
freight, Petitioner is forced to conclude, on the basis 
of experience gained in operating under Section 292.1, 
that profitable international air freight operations in 
conformity with the provisions of that regulation are 
in fact completely and wholly infeasible if that regu¬ 
lation is to be interpreted in the manner in which the 
Board has indicated it will be. Greater flexibility of 
service is essential in order to furnish adequate air 
transportation on any basis. 

“Were it not for certain contracts and military 
operations conducted by Petitioner for the United 
States Government, which are definitely and incontest¬ 
ably not air transportation within the meaning of the 
Act, but which are presumably of a more or less tem¬ 
porary nature, Petitioner would have been unable to 
conduct its operation in compliance with Section 292.1 
of the Board’s Economic Regulations as that Section 
is apparently interpreted by the Board. 

“. . . it would seem wholly unreasonable to deny 
the relief requested thereby compelling Petitioner eith¬ 
er (1) to discontinue operations, (2) suffer damaging 
losses, or (3) become a violator of the Board’s regu¬ 
lation during the period of pendency of its certificate 
proceeding. 

“That the situation is one disclosing ‘undue bur¬ 
den’ on Petitioner can hardly be controverted. Peti¬ 
tioner who is operating legally and under Board au¬ 
thorization, must be granted the exemption prayed for 
or (1) cease operations, or (2) ultimately go into 
bankruptcy, or (3) become a violator of the Board’s 
regulation, ...” (Jt. App. 187, 188) 

Petitioner summarized its situation as follows: 

“Not knowing, and the Board not knowing, whether 
profitable international air freight operations could 
be conducted within the restrictive provisions of Sec¬ 
tion 292.1, Petitioner assumed, as presumably did the 
Board, that the regulation was a reasonable one 
and that profitable operations thereunder were 
economically possible. On that assumption, Peti¬ 
tioner invested substantial capital, purchased equip- 
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ment, organized, created and set up an efficient and 
what is now an experienced international air freight 
transportation organization. It proceeded to de¬ 
velop demand for international air freight serv¬ 
ices by intelligent and energetic promotional effort 
within its specialized field, i. e., international air trans¬ 
portation of freight. It has remained within the limits 
of all applicable legal requirements and finds itself in 
a position where, as the direct result of its own creative 
sales efforts and of an unworkable and unreasonable 
Board regulation, it has open to it two alternative 
courses of conduct: (1) Petitioner can continue to 
comply with the strict requirements of Section 292.1 
of the* Board’s Economic Regulations by refusing to 
accept available air freight business, in which event 
over any extended period, it will suffer severe losses 
and soon be compelled to cease operations, or (2) it 
can accept the freight which will be offered to it and 
thereby violate the apparent intendment of the Board 
in the restrictive regulation under which it operates. 
Revocation of its operating authority would in all 
likelihood follow". In either event Petitioner, which in 
the best of faith undertook to engage in air transporta¬ 
tion in a new’ and substantially untried field, will be 
forced into bankruptcy at the very time when its ef¬ 
forts have proved beyond doubt both the feasibility of 
non-subsidized international air freight operations and 
the wholly unreasonable character of the Board’s regu¬ 
lation. The cessation of Petitioner’s operations at a 
time when the national interest clearly requires an ex¬ 
pansion of international air freight facilities would not 
be in the public interest. The predicament in which 
Petitioner finds itself is in no way attributable to its 
own fault but, on the contrary, to its proven success 
in the chosen field of its operations, — operations in¬ 
stituted pursuant to authority granted by the Board 
under a regulation presumably reasonable but lacking 
any foundation in experience. Actual experience of the 
Petitioner under the regulation has conclusively dem¬ 
onstrated that a carrier cannot indefinitely partici¬ 
pate in profitable foreign air transportation of prop¬ 
erty under the restrictions imposed thereby.” (Jt. 
App. 191). 
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The foregoing are the essential ultimate allegations 
which Seaboard made in support of its application for 
exemption and its petition for reconsideration. Both, of 
course, were denied bv the Board. 

Congress has vested in respondent complete authority 
over all phases of air transportation. After setting up a 
provision for certification (Section 401), it provided that 
carriers might be exempted from the requirement of a cer¬ 
tificate, under certain circumstances in which such certifica¬ 
tion would be an undue burden and not in the public in¬ 
terest (Section 416). In granting or denying exemption re¬ 
quests, respondent must exercise sound administrative dis¬ 
cretion, and must disclose the basis of its action. In Phelps 
Dodge Corp. v. N. L. R. B./ a National Labor Relations 
Board order failed to disclose why the Board had ordered 


1 Like the National Labor Relations Act, the Civil Aeronautics 
Act is an act expressing broad public policy, and creating in the 
Board a wide area of discretion and judgment As a result there 
devolves upon respondent, as upon the National Labor Relations 
Board, a duty to exercise this discretion and judgment in matters 
which it is required to decide. In the Phelps Dodge Case , 313 U. S. 
177, 61 S. Ct. 845, the Court said: 

“A statute expressive of such large public policy as that on which 
the National Labor Relations Board is based must be broadly 
phrased and necessarily carries with it the task of administrative 
application. There is an area plainly covered by the language of 
the Act and an area no less plainly without it. But in the nature of 
things Congress could not catalogue all the devices and stratagems 
for circumventing the policies of the Act. Nor could it define the 
whole gamut of remedies to effectuate these policies in an infinite 
variety of specific situations. Congress met these difficulties by 
leaving the adaptation of means to end the empiric process of ad¬ 
ministration. The exercise of the process was committed to the 
Board, subject to limited judicial review. Because the relation of 
remedy to policy is peculiarly a matter for administrative compe¬ 
tence, courts must not enter the allowable area of the Board’s dis¬ 
cretion and must guard against the danger of sliding unconsciously 
from the narrow confines of law into the more spacious domain of 
policy. On the other hand, the power with which Congress invested 
the Board implies responsibility — the responsibility of exercising 
its judgment in employing the statutory powers.” 

See also Mississippi River Fuel Corp. v. Federal Power Com¬ 
mission , 163 F. (2d) 433 (App. D. C. 1947). 
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reinstatement of certain striking employees who had ob¬ 
tained subsequent employment. The Court said: 

“From the record of the present case we cannot 
really tell why the Board has ordered reinstatement 
of the strikers who obtained subsequent employment.’* 

• • • • 

“. . . it will avoid needless litigation and make for 
effective and expeditious enforcement of the Board’s 
order to require the Board to disclose the basis of 
its order. . . . All we ask of the Board is to give 
clear indication that it has exercised the discretion 
with which Congress has empowered it.” 1 

Respondent’s orders give no indication whatsoever that 
it has exercised the discretion vested in it, and com¬ 
pletely fail to disclose any basis for its action. 

There is nothing in the Board’s orders that explains 
the reasoning the agency employed in reaching those find¬ 
ings. There is nothing there to suggest either to one con¬ 
versant wtih the provisions of the Act and the duties of 
the Board or the average layman that any basic determi¬ 
nations have been made in arriving at the formal decision. 
The perplexing statutory terms of “undue burden”, “un¬ 
usual circumstances”, and “limited extent” together with 
the elastic words “public interest” have been used flatly 
formally, and finally, with no attempt to explain why or 
how the Board has applied them to the substantial facts 
and issues involved. 2 

Such formal statutory conclusions are insufficient to sup- 


1 313 U. S. 177,196,197, 61 S. Ct. 845, 853, 854 (1941). 

2 In Inland Motor Freight v. U. S., 60 F. Supp. 520 (E. D. Wash. 
1945), the court held that “basic or essential findings cannot be sup¬ 
plied by inference or implication.” The findings in that case as to 
application for public convenience and necessity to the Interstate 
Commerce Commission were limited to two sentences and as short 
and non-committal as in the instant case, but with the Commission 
granting instead of denying. 
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port respondent’s order denying Petitioner the relief it 
sought from respondent 1 

Orders of respondent are subject to judicial review by 
this Court. 2 Respondent’s findings of fact are conclusive 
if supported by substantial evidence. 3 But respondent’s 
order discloses no findings of fact, and this Court is in fact 
unable intelligently to review respondent’s order except in¬ 
sofar as it can conclude that respondent’s findings are in¬ 
sufficient to support it. 

“The discretion and judgment confided in the Com¬ 
mission must be exercised upon facts and for reason. 
The duty of review imposed upon the courts requires 
that the facts be found and the reasons stated. Other¬ 
wise, the courts cannot determine whether a given 
action is or is not arbitrary. 

“The Congressional provisions extend to compli¬ 
cated, difficult matters as well as to simple questions. 
The courts cannot evade their responsibility merely 
because the subject matter is obscure. And neither 
can they be required to probe the minds of the agency 
for unfound facts or unexpressed reasons. The coordi¬ 
nation of the two functions of administrative discre¬ 
tion and judicial review requires that the facts upon 
which the discretion is exercised, and the reasons, be 
clearly and completely stated.” 4 


1 State of Florida v. U. S., 282 U. S. 194, 51 S. Ct. 119 (1930); 

Beaumont, Sour Lake & Western R. R. Co. v. TJ. S., 282 U. S. 74, 51 
S. Ct. 1 (1930); U. S. v. B. & O. R. Co., 293 U. S. 454, 55 S. Ct. 268 

(1935) Atchison, T. & S. F. Ry. Co. v. U. S., 295 U. S. 193, 55 S. Ct. 

748 (1935); Morgan v. U. S., 298 U S. 468, 56 S. Ct. 906 (1936); 
Colorado-Wyoming Gas Co. v. F. P. C., 324 U. S. 626, 65 S. Ct. 
850 (1945); North Carolina v. U. S., 325 U. S., 325 U. S. 507, 
65 S. Ct. 1260 (1945); Saginaw Broadcasting Co. v. F. C. C ., 96 F. 
(2d) 554 (App. D. C. 1938); Sanders Bros. Radio Station v. F. C. C., 
106 F. (2d) 321 (App. D. C. 1939). 

2 Section 1006(a). (49 U. S. C. 646(a)). Supp. 35. 

3 Section 1006(e). (49 U. S. C. 646(e)). Supp. 35. 

4 Mississippi River Fuel Corp. v. Federal Power Commission, 163 
F. (2d) 433 (App. D. C. 1947). 
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Xo reviewing court could properly undertake to search 
the record to determine, without guidance from respond¬ 
ent, whether within the meaning of 416 respondent’s oper¬ 
ations were “limited in extent,” whether such operations 
are “affected by unusual circumstances,” whether the facts 
show “undue burden” or whether it is in the “public in¬ 
terest” to exempt Seaboard. Nor can it determine whether 
or not any “issues” were in fact considered at all. There 
must be in respondent’s order, findings of essential basic 
facts to support respondent’s conclusions on these issues, 1 
and any lack of such express findings cannot be supplied 
by implication. 2 

Respondent’s orders denying petitioner’s application for 
exemption and denying reconsideration are clearly void for 
lack of essential findings. 

n. Respondent’s Failure to Make Findings Disclosing 
the Basis for Its Order Denying Exemption and Respond¬ 
ent’s Failure to Grant Hearing or Argument Was Arbitrary 
and an Abuse of Respondent’s Statutory Authority. 

Review of respondent’s orders, since 1938, granting and 
denying exemptions under section 416 discloses an un¬ 
broken series of wholly arbitrary decisions. On the basis 
of these orders and decisions it is impossible to make any 
determination whatsoever as to the likely grounds upon 
which respondent may have acted in denying petitioner’s 
request for an exemption. There is thus no available ad¬ 
ministrative interpretation or construction with respect to 
section 416 or any of the issues which arise under it, which 
can be turned to in an effort to explain respondent’s order 
in this case. Reference to such orders entered in other 


1 Atchison,, T. & S. F. Ry . Co. v. U. S., 295 U. S. 193, 55 S. Ct 748 
(1935); Inland Motor Freight v. United States, 60 F. Supp. 520 
(D. C. 1945); Beaumont S. L. & W. Ry . Co. v. U. S. 282 U. S. 74, 
51 S. Ct. 1 (1930). 

2 Panama Refining Co. v. Ryan, 293 U. S. 388, 55 S. Ct. 241 
(1935). 
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proceedings can, in fact, only raise a strong presumption 
that basic findings, if made by respondent, would have 
practically compelled the granting of petitioner’s request. 

Board orders have been devoid of anv consistencv 

w % 

which would permit of a determination of the basis upon 
which exemptions are granted or denied. It is impossible 
tto ascertain what type situation would constitute ‘‘ unu¬ 
sual circumstances” or what scope of operations would be 
“limited in extent”. It is impossible on the basis of 
Board orders to have any idea as to the type or extent of 
burden which would constitute “undue burden.” In 
short, it is impossible, through analysis of other Board 
orders, to even attempt to determine what respondent may 
or could consistently have decided in support of its order 
denying Petitioner’s application. It is in fact apparent 
on a review of these various pronouncements that the 
Board in probably every instance decided first, on undis¬ 
closed grounds, whether to grant or deny an exemption re¬ 
quest and then made conclusions, in many instances as bar¬ 
ren as those in the present case, as to undue burden and 
public interest which would be consistent with its decision. 

Capital Airlines was the holder of a certificate of public 
convenience and necessity authorizing service between Nor¬ 
folk and Minneapolis-St. Paul, via Washington, Baltimore 
and Pittsburgh and between New York-Newark and New 
Orleans. On an application for an exemption by Capital, 
the Board, on September 27,1948, found that it w^ould be an 
undue burden to enforce Section 401(a) insofar as it would 
otherwise prevent Capital from serving Baltimore and 
omitting service to Pittsburgh on its C-54 all-cargo flights 
serving New York-Newark (Order Serial No. E-2019, 
Docket No. 3432). 

Pan American Airways was granted an exemption on 
May 13, 1947, authorizing it to furnish non-stop service 
between Guam and Shanghai on the sole ground that by 
furnishing that service it could carry a larger pay load 
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than it could by operating over its certificated route on 
which Guam was an intermediate point on the Honolulu- 
Manila-Hong Kong segment, and Shanghai on the Midway- 
Tokvo-Hong Rons: segment. The Board had no trouble 
reaching the formal conclusion that enforcement of Section 
401(a) would be an undue burden by reasons of ‘‘unusual 
circumstances” (Order Serial Xo. E-546, Docket Xo. 2842). 

Pan American was also granted an exemption authoriz¬ 
ing it to make traffic stops at Okinawa, a non-certificated 
point. Pan American showed that it was making refueling 
stops at Okinawa in any event and that it might just as well 
be permitted to use those stops for traffic purposes in order 
to benefit from resulting traffic revenues which it could not 
otherwise realize from such stops. Pan American alleged 
also that traffic stops at Okinawa would promote the na¬ 
tional defense by serving the travel needs of the civilian 
personnel employed at the military installations on Oki¬ 
nawa, and alleged further that inability of the applicant to 
render service to Okinawa would deprive applicant of sub¬ 
stantial traffic revenues and would thereby work an undue 
hardship on applicant. The Board, again, reached its 
usiial formal conclusion that enforcement of Section 401(a) 
would be an undue burden on applicant by reason of the 
unusual circumstances affecting its operations. 

In Docket Xo. 2919, by Order Serial Xo. E-778, an ex¬ 
emption authorizing Pan American Airways, Inc., to oper¬ 
ate a service from New York to South Africa via the 
Azores, Lisbon, and Dakar and points beyond was con¬ 
tinued in effect. Although the exemption was originally a 
temporary one, it has been constantly renewed and is still 
in effect today, the last order being issued June 3, 1949, 
renewing it for another six months. The only justification 
for authorizing this exemption would appear to be the fact 
that there is substantial traffic from Lisbon south which 
Pan American could not avail itself of if it were required 
to operate in accordance with the terms of its certificate. 
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The Board found that it would be an undue burden on 
Transcontinental and Western Airlines to enforce Section 
401 of the Act and thereby prevent TWA from serving 
Madrid, Spain as an intermediate point between author¬ 
ized points in Portugal and Algeria Order Serial No. 4926, 
Docket No. 2311). The Board found that there were unu¬ 
sual circumstances affecting this operation sufficient to 
justify its finding of an undue burden upon the applicant. 

National Airlines applied for an exemption to allow it to 
serve Norfolk, Richmond, Washington, and Baltimore on 
the same flights. The Board, on January 14, 1949, denied 
the exemption, saying that such denial of National ’s at¬ 
tempt to increase its revenues would not be an undue bur¬ 
den. (Order Serial No. E-2369, Docket No. 3580). 

On July 7, 1948, the Board granted Wisconsin Central 
Airlines, Inc. a temporary exemption, allowing it to in¬ 
crease its revenues with vacationer trips to Land 0’Lakes, 
Wisconsin, saying that Section 401(a) would again be an 
undue burden on the carrier. (Order Serial No. E-1769, 
Docket No. 3344). 

The Board allowed American Airlines to operate ex¬ 
clusive cargo flights between San Antonio and Monterrey 
and Mexico City under an exemption granted on March 18, 
1947 (Order Serial No. E-371, Docket No. 2818), because 
of the “inconvenience of shippers”. The sole basis for an 
undue burden finding was lower revenues unless the exemp¬ 
tion were granted. 

On March 6,1946, Pan American was “temporarily” ex¬ 
empted in order to serve Guatemala City, Guatemala as an 
intermediate point to New Orleans via Merida, Mexico, the 
question being solely one of providing for increased rev¬ 
enue. Order Serial No. 4552, Docket No. 525. 

In October, 1946, the Board granted an exemption to 
Pan American Airways, Inc., authorizing it to serve such 
places as San Juan, Port of Spain, Belem and Bolama in 
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Portuguese Guiana. 1 The only consideration relative to 
undue burden was additional revenue. This exemption was 
first requested on October 16, 1945, and first granted on 
November 2, 1945. 2 3 It was renewed on March 29, 1946. 8 

In the Hot Springs Exemption Case, 7 CAB 451, 454, 
(November 19, 1946) respondent declined to grant Chicago 
& Southern Air Lines an exemption authorizing it to serve 
Hot Springs pending action on its certificate application 
seeking permanent authority to serve that city. The Board 
specifically stated: “The fact that a carrier would obtain 
additional revenue from a proposed new service clearly 
cannot constitute a basis for the granting of the relief 
sought here.” 

At least as recently as March 15, 1949, however, Ameri¬ 
can Airlines was granted a temporary exemption to allow 
American to carry property and mail serving Los Angeles 
and San Francisco on the same flight, despite the fact that 
four certificated air carriers were already performing this 
same service and despite the further fact that the only 
undue burden was the smaller revenues which American 
would realize without the exemption. (Order Serial No. 
E-2559, Docket No. 3611). 

There are innumerable cases in which exemptions have 
been granted or denied, but there is no semblance of con¬ 
sistency of theory or decision running through them. Al¬ 
though reduced revenue which will result from denial of an 
exemption has frequently been found to constitute a suffi¬ 
cient showing as to undue burden, there is the contrary 
Hot Springs Case, supra, and in the Standard Airlines 
Exemption application involving an irregular air carrier it 
was found that “undue burden” was not shown, even 
though compliance with 401 and 292.1 would compel appli- 

1 Order Serial No. E-5, Docket No. 2530. 

2 Order Serial No. 4165, Docket No. 2092. 

3 Order Serial No. 4622. 
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cant to discontinue operations or go bankrupt. 1 That 
Standard’s allegation in this regard were in fact true is 
supported by respondent’s own conclusions as set forth in 
a release issued by respondent on September 7, 1949. 

4 ‘In general we have serious doubts whether coach 
services can be successfully operated with conven¬ 
tional DC-3 type aircraft having only 21 or 24 seats. 
The data which we have indicates that before such an 
operation can be successful it must attain a load fac¬ 
tor in excess of 85% which, over any extended period, 
is probably above what can be attained.” 2 

In every exemption case applicants seek authority to 
perform a service which they are not otherwise author¬ 
ized to perform. In substantially every case “undue bur¬ 
den” can arise only out of a showing that denial of the 
exemption will permit a less economical service and the 
realization of less revenue. The degree or extent of such 
burden may vary, but it would seem that “undue burden” 
must, in the nature of things, be this type of economic 
burden. 

The domestic air freight case already mentioned dis¬ 
closed a fact situation substantially identical to that pre¬ 
sented to the Board by Seaboard. In granting that exemp¬ 
tion respondent stated: 

“Carriage of property by air is in the public interest, 
meets a public need, and although still in its infancy, 
is likely to become an industry utilizing new methods 
and techniques which will develop only with time, ex¬ 
perience and opportunity for experimentation. The 
need and the opportunity cannot be adequately met by 
confining such carriers of property, which at the pres¬ 
ent time do not hold certificates of public convenience 
and necessity, to the irregular operations which they 
have heretofore conducted or may hereafter conduct 
pursuant to Section 292.1 of the Economic Regula- 

1 Order Serial No. E-2085, Docket No. 3430, October 13, 1948. 

2 Standard Airlines operated 5 DC-3 aircraft. 
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tions or which they may continue to conduct on a non- 
common carrier basis.” 1 

Based on Seaboard’s allegations, it is clear that the 
burden on Seaboard is greater than in any of the foregoing 
cases with the possible exceptions of the Standard Airlines 
Case in which exemption was denied and the Air Freight 
case in which it was granted. Similarly Seaboard alleged 
a far more unusual set of circumstances than were alleged 
in any of the foregoing cases, a situation in which it was 
found, based on substantial operating experience, that 
economical and profitable operations might prove impos¬ 
sible under a Board regulation which was adopted at a 
time when the international air cargo situation was an 
unknown quantity. 

The factual allegations in Seaboard’s case raised sub¬ 
stantial questions with respect to “undue burden”, “unu¬ 
sual circumstances”, “limited extent of operations” and 
“public interest”, and to Seaboard the requested exemp¬ 
tion was relief which was critically important to its very 
existence, rather than relief which might, as in many 
other cases, merely increase somewhat the applicant’s rev¬ 
enues or improve its operation in some minor degree. 

Seaboard could seek relief in no other forum. Respond¬ 
ent is the only agency which was authorized to grant it. 
Seaboard placed all of the facts before respondent and 
was opposed by all competing certificated air carriers which 
contradicted substantially all of Seaboard’s allegations, 
argued questions of law and statutory construction and 
contended that granting of the requested exemption could 
not be in the public interest. 

In view of the seriousness of the situation to Seaboard, 
the fact that the statute provides the sole method for 
Seaboard’s relief, that only respondent could grant the 


1 Issued as Section 292.5 of the Economic Reflations, June 10, 
1947; recodified as Part 295 of the Economic Regulations, effective 
July 1, 1949 14 F. R. 3522. 
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relief requested, and in view of the impossibility of de¬ 
termining the meaning of Section 416 from respondent’s 
prior orders and opinions, it was clearly an abuse of re¬ 
spondent’s discretion and an abnegation of its statutory 
duty to dispose summarily of Seaboard’s request without, 
so far as respondent’s order discloses, even considering 
Seaboard’s situation or the allegations upon which it based 
its request, and without disclosing any basis for its deci¬ 
sion. In the Hot Springs Case , supra, respondent denied 
relief only after hearing. Respondent, under the circum¬ 
stances in this case should have granted a hearing or at 
least oral argument in order to enable Seaboard to pre¬ 
sent factual and legal issues to respondent. 

CONCLUSION 

For the foregoing reasons respondent’s orders denying 
petitioner’s exemption application and its petition for re¬ 
consideration of such denial should be reversed and the 
matter remanded for further proceedings before respond¬ 
ent. 

Respectfully submitted, 

Stanley Gewirtz 
Hardy K. Maclay 
91715th Street, N. W. 
Washington, D. C. 

Attorneys for Petitioner 

Of Counsel: 

Landis, Gewirtz & Maclay 
917 15th Street, N. W. 

Washington, D. C. 

Douglas M. Amann 
Fennelly, Lowenstein, 

Engelhard & Pitcher 
25 Broad Street 
New York 4, New York 
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SUPPLEMENT 

Civil Aeronautics Act of 193S: 

Section 1. (10) “Air transportation” means interstate, 

overseas, or foreign air transportation or the transporta¬ 
tion of mail by aircraft. 

Section 1. (21) “Interstate air transportation”, “over¬ 
seas air transportation”, and “foreign air transportation”, 
respectively, mean the carriage by aircraft of persons or 
property as a common carrier for compensation or hire or 
the carriage of mail by aircraft, in commerce between, re¬ 
spectively— 

(a) a place in any State of the United States, or the 
District of Columbia, and a place in any other State 
of the United States, or the District of Columbia; or 
between places in the same State of the United States 
through the air space over any place outside thereof; 
or between places in the same Territory or possession 
(except the Philippine Islands) of the United States, 
or the District of Columbia; 

(b) a place in any State of the United States, or 
the District of Columbia, and any place in a Territory 
or possession of the United States; or between a place 
in a Territory or possession of the United States, 
and a place in any other Territory or possession of 
the United States; and 

(c) a place in the United States and any place out¬ 
side thereof whether such commerce moves wholly by 
aircraft or partly by aircraft and partly by other 
forms of transportation. 

Section 2. In the exercise and performance of its pow¬ 
ers and duties under this Act, the Authority shall consider 
the following, among other things, as being in the public 
interest, and in accordance with the public convenience 
and necessity— 


33 


(a) The encouragement and development of an air- 
transportation system properly adapted to the pres¬ 
ent and future needs of the foreign and domestic com¬ 
merce of the United States, of the Postal Service, 
and of the national defense; 

(b) The regulation of air transportation in such 
manner as to recognize and preserve the inherent 
advantages of, assure the highest degree of safety in, 
and foster sound economic conditions in, such trans¬ 
portation, and to improve the relations between, and 
coordinate transportation by, air carriers; 

(c) The promotion of adequate, economical, and ef¬ 
ficient service by air carriers at reasonable charges, 
without unjust discriminations, undue preferences or 
advantages, or unfair or destructive competitive prac¬ 
tices ; 

(d) Competition to the extent necessary to assure 
the sound development of an air-transportation sys¬ 
tem properly adapted to the needs of the foreign and 
domestic commerce of the United States, of the Postal 
Service, and of the national defense; 

(e) The regulation of air commerce in such man¬ 
ner as to best promote its development and safety; 
and 

(f) The encouragement and development of civil 
aeronautics. 

Section 401 (a) No air carrier shall engage in any air 
transportation unless there is in force a certificate issued 
by the Authority authorizing such air carrier to engage 
in such transportation: Provided , That if an air carrier 
is engaged in such transportation on the date of the enact¬ 
ment of this Act, such air carrier may continue so to en¬ 
gage between the same terminal and intermediate points 
for one hundred and twenty days after said date, and there¬ 
after until such time as the Authority shall pass upon an 
application for a certificate for such transportation if 
within said one hundred and twenty days such air carrier 
files such application as provided herein. 
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Section 401 (d) (1) The Authority shall issue a cer¬ 
tificate authorizing the whole or any part of the transpor¬ 
tation covered by the application, if it finds that the ap¬ 
plicant is fit, willing, and able to perform such transpor¬ 
tation properly, and to conform to the provisions of this 
Act and the rules, regulations, and requirements of the 
Authority hereunder, and that such transportation is re¬ 
quired by the public convenience and necessity; otherwise 
such application shall be denied. 

(2) In the case of an application for a certificate to 
engage in temporary air transportation, the Authority 
may issue a certificate authorizing the whole or any part 
thereof for such limited periods as may be required by 
the public convenience and the necessity, if it finds that 
the applicant is fit, willing, and able properly to perform 
such transportation and to conform to the provisions of this 
Act and the rules, regulations, and requirements of the 
Authority hereunder. 

Section 416 (a) The Authority may from time to time 
establish such just and reasonable classifications or groups 
of air carriers for the purposes of this title as the nature 
of the services performed by such air carriers shall re¬ 
quire; and such just and reasonable rules, and regula¬ 
tions, pursuant to and consistent with the provisions of 
this title, to be observed by each such class or group, as 
the Authority finds necessary in the public interest. 

(b) (1) The Authority, from time to time and to the 
extent necessary, may (except as provided in paragraph 
(2) of this subsection) exempt from the requirements of 
this title or any provision thereof, or any rule, regula¬ 
tion, term, condition, or limitation prescribed thereunder, 
any air carrier or class of air carriers, if it finds that 
the enforcement of this title or such provision, or such 
rule, regulation, term, condition, or limitation is or would 
be an undue burden on such air carrier or class of air car¬ 
riers by reason of the limited extent of, or unusual cir- 
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cumstances affecting, the operations of such air carrier or 
class of air carriers and is not in the public interest. 

Section 1006 (a) Any order, affirmative or negative, 
issued by the Authority under this Act, except any order 
in respect of any foreign air carrier subject to the ap¬ 
proval of the President as provided in section SOI of this 
Act, shall be subject to review by the circuit courts of 
appeals of the United States or the United States Court 
of Appeals for the District of Columbia upon petition, 
filed within sixty days after the entry of such order, by 
any person disclosing a substantial interest in such order. 
After the expiration of said sixty days a petition may 
be filed only by leave of court upon a showing of rea¬ 
sonable grounds for failure to file the petition theretofore. 

(e) The findings of facts by the Authority, if supported 
by substantial evidence, shall be conclusive. No objec¬ 
tion to an order of the Authority shall be considered by 
the court unless such objection shall have been urged be¬ 
fore the Authority or, if it was not so urged, unless there 
were reasonable grounds for failure to do so. 

Civil Aeronautics Board Economic Regulations 

Section 292.1 (b) (As revised and made effective June 
10, 1947. Recodified as Part 291 of The Economic Regu¬ 
lations made effective July 1, 1949, 14 F. R. 3546.) Clas¬ 
sification .—There is hereby established a classification of 
non-certified air carriers to be designated as “Irregular 
Air Carriers”. An Irregular Air Carrier shall be defined 
to mean any air carrier (1) which does not hold a certifi¬ 
cate of public convenience and necessity under section 401 
of the Civil Aeronautics Act of 1938, as amended, (2) 
which directly engages in interstate or overseas air trans¬ 
portation of persons and property or foreign air trans¬ 
portation of property only, and (3) which does not hold 
out to the public, expressly or by a course of conduct, 
that it operates one or more aircraft between designated 
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points, or within a designated point, regularly or with a 
reasonable degree or regularity upon which aircraft it 
accepts for transportation, for compensation or hire, such 
members of the public as apply therefor or such property 
as the public offers. No air carrier shall be deemed to be 
an Irregular Air Carrier unless the air transportation 
services offered and performed by it are of such infre¬ 
quency as to preclude an implication of a uniform pat¬ 
tern or normal consistency of operation between, or within, 
such designated points. Within the meaning of this defi¬ 
nition a “point” shall mean any airport or place where 
aircraft may be landed or taken-off, including the area 
with a 25-mile radius of such airport or place. 

Section 292.1 (d) (1) Letter of Registration Required .— 
From and after 60 days after the effective date of this 
section no Irregular Air Carrier may engage in any form 
of air transportation unless there is then outstanding and 
in effect with respect to such air carrier a Letter of Reg¬ 
istration issued by the Board: Provided, That if any Ir¬ 
regular Air Carrier, otherwise authorized to engage in 
air transportation pursuant to this section, shall file with 
the Board within 60 days after the effective date of this 
section, an application for a Letter of Registration, such 
applicant may engage in such air transportation until such 
Letter has been issued, or such applicant has been noti¬ 
fied that it appears to the Board that such applicant is not 
entitled to the issuance of such Letter. 

Administrative Procedure Act 

Section 10. Except so far as (1) statutes preclude ju¬ 
dicial review or (2) agency action is by law committed 
to agency discretion— 

(a) Right of Review.—Any person suffering legal wrong 
because of any agency action, or adversely affected or 
aggrieved by such action within the meaning of any rele¬ 
vant statute shall be entitled to judicial review thereof. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10089 

Seaboard & Western Airlines, Inc., PErmoNEB 

v. 

Civil Aeronautics Board, respondent 


ON PETITION FOR REVIEW OF ORDERS OF THE CIVIL 
AERONAUTICS BOARD 


BRIEF OF RESPONDENT 


counterstatement of the case 

Petitioner’s statement of the case sets forth the factual se¬ 
quence of events before the Board relating to the orders of 
which review is sought. However, a proper understanding of 
the contentions of the parties requires this further statement 
on the part of the Board with respect to matters occurring both 
prior and subsequent to the entry of the Board’s orders, par¬ 
ticularly since the Board is of the view that this case has become 
moot. 

As Petitioner correctly indicates, the exemption from the 
certificate requirements of the Civil Aeronautics Act (herein¬ 
after referred to as the Act) provided by Section 292.1 of the 
Board’s Economic Regulations 1 authorizes only highly irregu¬ 
lar operations between the same points. Although various 

1 14 C. F. R. 292.1. Although this Section was recodified as Part 291 of 
the Economic Regulations effective July 1, 1949, it has been referred to in 
Petitioner’s brief as Section 292.1 and wiU be similarly denominated in 
this brief. 


(1) 
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changes have been made in the Regulation since the issuance 
of Petitioner’s Letter of Registration in July, 1947, the scope 
of the operations permitted thereunder has remained the same. 
Petitioner was and is free to engage in world-wide cargo opera¬ 
tions and domestic passenger and cargo operations subject only 
to the limitation that its operations be in fact irregular. Con¬ 
trary to the inferences contained in Petitioner’s brief herein 
and its contentions advanced to the Board that the limiting 
effect of the requirement of irregularity in operations upon 
the operations of all cargo carriers was unknown and could 
not have been intended by the Board, the Board was quite 
aware of the fact that successful all-cargo operations between 
the same points probably could not be conducted pursuant to 
Section 292.1 and had publicly so stated. In its opinion in 
Investigation of Nonscheduled Air Services, 6 C. A. B. 1049, 
1056 (1946), the Board said: 

We recognize that the interpretation which we have in¬ 
dicated should be placed upon the term “non-sched- 
uled” as it appears in the exemption order will preclude 
the operation of a cargo service between major cities 
with sufficient regularity to attract shippers. However, 
we are not convinced that the regulation should pro¬ 
vide otherwise. Cargo service in any substantial 
volume will necessarily have to operate between major 
cities and there are few instances in the air transporta¬ 
tion pattern where service is not now available by cer¬ 
tificated carriers between major cities. * * * It is 
our opinion that the inauguration of cargo services by 
new carriers which would parallel routes of existing 
certificated carriers should be passed upon in a certifi¬ 
cate proceeding. 

1 Apparently recognizing that the operating authority evi¬ 
denced by its Letter of Registration would be insufficient for 
its purposes, Petitioner, shortly before issuance of said Letter, 
also filed with the Board an application for a certificate of pub¬ 
lic convenience and necessity which would authorize it to oper¬ 
ate as an air carrier of freight upon a demand basis and without 
limitation as to regularity and frequency of operations. At 
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all times material to this case, this certificate application 
sought authority to operate in the manner described between 
all major cities in the New York-New England and Great Lakes 
areas of the United States, on the one hand, and all major cities 
in Eire, Belgium. Germany, Czechoslovakia, Switzerland. Aus¬ 
tria. Italy, France. Greece, Egypt, Syria, Palestine, Iraq, Iran, 
and Saudi Arabia, on the other. 2 

On March 29, 1948, Petitioner filed with the Board an appli¬ 
cation seeking by way of exemption that same broad authority 
sought by its application for a certificate of public convenience 
and necessity pending determination by the Board of the cer¬ 
tificate application (App. 26). Copies of said application were 
served upon all interested parties, including the certificated 
trans-Atlantic carriers who would be affected by the grant of 
the authority sought (App. 60) : 5 The certificated carriers filed 
objections to Petitioner’s application (App. 75, 94, 124), and 
Petitioner in turn filed answer to these objections (App. 130). 
The certificated carriers asserted that the exemption sought 
could be granted only after hearing if at all (App. 93, 112). 
Petitioner, on the other hand, was of the view that hearing 
would serve no useful purpose and was not required (App. 
164, 165). 

The Board refused to authorize by way of exemption that 
same authority sought in Petitioner’s application for a certifi¬ 
cate (App. 1S3). Petitioner thereupon filed a petition for re¬ 
consideration of that denial (App. 184), and requested that 
hearing or oral argument be granted (App. 193). No objec¬ 
tions were made to the form of the Board’s order nor did Pe¬ 
titioner contend that the Board’s findings were insufficient to 
support its action. The Board denied the petition for recon¬ 
sideration on November 1, 1948, and the petition for review 
herein was filed, on December 23, 1948. 

*The map set forth at page 61 of the Joint Appendix herein indicates 
only the major routes sought l>y Petitioner. Petitioner's application is 
not contained in the record of this proceeding:, but may be found at pages 
16-33 of the Joint Appendix tiled in Seaboard and Western Airlines v. Civil 
Aeronautics Hoard, Case No. 10193. 

* Service upon interested persons of applications for exemption was and 
is required by the presently denominated Part 290 of the Board’s Economic 
Regulations (14 C. F. R. 292.4). 
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On May 18,1949, over one year after the filing of Petitioner’s 
original application for an exemption order, and at a time when 
the petition for review- in this case was pending before the Court, 
Petitioner in Docket No. 3803 again requested the Board to 
grant by exemption the authority sought in Petitioner’s certifi¬ 
cate application. A copy of this latter exemption application, 
a public record, is annexed hereto as Appendix A (infra pp. 22 
to 32). Examination thereof will reveal that the suppositious 
contention that Petitioner would be forced to discontinue op¬ 
erations unless granted the exemption initially sought failed 
to materialize. On the contrary, Petitioner’s operations con¬ 
ducted subsequent to the denial of its original application for 
exemption appear to have exceeded those conducted prior 
thereto. 

By order dated July 21, 1949, Appendix B, infra pp. 33 to 
36), the Board denied Petitioner’s application upon findings, 
among others 

1. That in its previous exemption application, Docket 
No. 3302, which the Board denied, Seaboard requested 
substantially the same relief it seeks in its application 
in Docket No. 3803, that substantially the same grounds 
were alleged in support of both applications; that none 
of so-called recent developments and changes warrant a 
conclusion different from that heretofore reached in 
Docket No. 3302; 

2. That a prehearing conference has been held with 
respect to Seaboard’s certificate application, Docket 
No. 3041, and one other similar application, and that 
September 26,1949, has been set as the date for hearing 
of such application; 

3. That the determination of whether authority to en¬ 
gage in foreign air transportation of property should be 
granted to specialized cargo carriers raises difficult and 
complex issues w’hich can best be resolved after full 
public hearing and that said hearing can be most appro¬ 
priately and expeditiously held in connection with the 
aforementioned applications for certificates; 

4. That the furnishing of data for a certification pro¬ 
ceeding cannot generally be accepted as ground for sum- 
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mary grant of an exemption as distinguished from the 
grant of a certificate, which under the Act can be granted 
only after a full hearing properly determining and 
weighing all factors involved; 

5. That taking into account the scope of the present 
operations of Seaboard, the equipment employed and 
area served by it; the extent of the operations proposed ; 
and the proximity of the hearing on Seaboard’s certifi¬ 
cate application, the facts set forth by Seaboard do not 
show that the present enforcement of section 401 con¬ 
stitutes an undue burden upon Seaboard within the pur¬ 
view of section 416 (b) or warrant the grant of a sum¬ 
mary exemption in lieu of, or prior to the full hearing 
involved in certification procedure; * * *. 

Hearings extending from October 3, 1949, through Octo¬ 
ber 24, 1949, have been held in Dockets 3041 et al . before an 
examiner of the Board. In view of the voluminous record and 
the complexity of the issues involved, briefs to the examiner 
will not be filed therein until December 20, 1949, the date sug¬ 
gested by counsel representing Petitioner before the Board, and 
reply briefs will be filed on January 20,1950, which latter date 
also was suggested by Petitioner’s attorney. The certificate 
proceeding will follow the usual procedure in such cases, includ¬ 
ing submission to the President pursuant to section 801 of 
the Act. 

STATUTES AND REGULATIONS INVOLVED 

Petitioner as a supplement to its brief, pages 32 to 36, has 
set forth the sections of the Civil Aeronautics Act of 1938 (52 
Stat. 973), as amended (49 U. S. C. 401 et seq.), and the ma¬ 
jority of the sections of the Board’s Regulations adopted pur¬ 
suant thereto to which references have been made herein. 

QUESTIONS PRESENTED 

1. Whether the controversy between the parties has become 
moot. 

2. If the case is not moot, whether the Board’s denial of 
Petitioner’s exemption application was based upon adequate 
findings and was otherwise proper. 
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SUMMARY OF ARGUMENT 

I 

This case should be dismissed as moot since Petitioner al¬ 
ready has been afforded in substance the entire relief which it 
seeks from the Court and no useful purpose could be served by 
further proceedings herein. Petitioner requests only that the 
Court remand the case to the Board for additional findings 
and suggests that the Court direct the Board to grant a hearing 
upon remand. By its order of July 21, 1949, denying Pe¬ 
titioner’s latest application for exemption, which order sup¬ 
planted the order of which review is here sought, the Board 
spelled out with clarity and precision both the discretionary 
and legal grounds upon which it predicated its refusal to grant 
by way of exemption the broad authority sought in Petitioner’s 
certificate application. Further, the hearing which the Court 
is asked to compel already has been afforded in the form of a 
hearing upon Petitioner’s certificate application. 

If Petitioner actually had desired to contest the validity of 
the Board’s refusal to grant interim authority by way of ex¬ 
emption to perform a service which obviously should be author¬ 
ized only by certificate, the petition for review should have been 
amended to embrace this latest order of the Board and Pe¬ 
titioner should have then vigorously prosecuted its appeal. 
Petitioner’s failure to take these steps has created a situation 
which would render futile a decision by the Court in this case 
even if the Court should be of the view that the case is not 
technically moot. 

The Board by its order of July 21, 1949, decided that the 
authority which Petitioner seeks is such that it should be 
granted only after full and complete hearing and that such 
hearing could most appropriately be held upon the certificate 
application. In addition to these determinations, which 
clearly rest within the discretion of the Board, the Board re¬ 
stated the finding contained in its original order that Petitioner 
as a matter of law had failed to establish that compliance with 
the normal certification procedures contemplated and required 
by the Act constituted an undue burden upon Petitioner. If 
the Court should remand the case to the Board to again make 
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these findings, the certificate proceeding probably would be de¬ 
termined by the time required for these further Board pro¬ 
ceedings and subsequent review thereof by the Court, and 
the controversy between the parties would then clearly be moot. 

Further, if the Court should decide this case at this time in 
the manner most favorable to Petitioner even though not re¬ 
quested to do so, i. e., that Petitioner had demonstrated that 
the absence of greater operating authority constituted an undue 
burden upon it, no practical benefit would result to Petitioner 
therefrom. The present posture of the certificate case is such 
that the Board could just as readily determine the certificate 
proceeding as it could determine pursuant to remand whether 
the public interest required Petitioner’s services pending that 
determination. Administrative agencies are not required or 
expected to perform useless functions any more than are courts 
and certainly the Board at this stage of the case is not required 
to make the determinations desired by Petitioner when the en¬ 
tire proceeding is ripe for decision. 

II 

If the Court should determine that any useful purpose will 
be served by decision herein, then the orders of the Board must 
be affirmed. The Board clearly held as a matter of law that 
Petitioner’s allegations were insufficient to demonstrate either 
that the certification provisions of the Act constituted an undue 
burden upon Petitioner, or that enforcement of those provisions 
would be contrary to the public interest. Both of these deter¬ 
minations were patently correct. The Board is not authorized 
to by-pass the certificate provisions and procedures of the Act 
in the manner and to the extent suggested by Petitioner and 
has consistently so held. 

Further, if the Court should be of the opinion that the Board’s 
original findings did not sufficiently inform Petitioner and the 
Court of the basis of the Board’s order, the Court nevertheless 
should determine the controversy herein upon the basis of the 
legal and discretionary determinations made in the Board’s 
order of July 21, 1949. The Court clearly is authorized in an 
appropriate situation to remand a case to the Board with direc- 
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tions to supply findings and thereafter to proceed with its re¬ 
view upon the basis of the findings so supplied. Similarly, it 
is believed to be authorized to determine the controversy 
herein upon the basis of the findings made in the Board’s order 
of July 21, 1949, without the necessity of formally directing 
the Board to reenter the findings already made. Those find¬ 
ings are so clearly correct and sufficient that the Court could 
only affirm the Board’s action if such findings were reentered 
pursuant to judicial direction, and needless waste of time and 
effort on the part of all concerned will be avoided by a judicial 
declaration to that effect at this time. 

ARGUMENT 

I. This case has become moot 

Petitioner’s primary and reiterated contention herein is that 
the Board failed to disclose the basis of its denial of Petitioner’s 
application, and that this alleged failure has in effect deprived 
Petitioner of its right to judicial review (Pet. brief, p. 18). 
Accordingly, the Court is requested to remand the case to the 
Board for further proceedings, presumably with a directive 
to the Board to fully disclose the basis of its action. After 
these further proceedings, Petitioner, if still dissatisfied with 
the Board’s action, presumably will again seek review of the 
legal sufficiency of the basis or bases of any subsequent denial 
by the Board of its application. Although professing to be 
unaware of the reasons for the denial of the exemption appli¬ 
cation, and if so, obviously not in a position to contend that 
hearing upon the grounds of denial was appropriate or required, 
Petitioner nevertheless suggests that the Court direct the Board 
to hold a hearing on its application. The Board respectfully 
suggests to the Court that this case has been rendered moot 
through the passage of time and by subsequent Board action, 
or, if not technically moot, that no useful purpose could be 
served by a decision herein. 

By its Order of July 21,1949 (Appendix B), the Board clearly 
disclosed the basis of its refusal to grant Petitioner’s applica¬ 
tion, thus giving Petitioner the precise information it seeks 
to secure through a remand in this proceeding. If Petitioner 
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had in fact desired to test the propriety of the Board’s refusal 
to grant by way of exemption the same authority requested by 
certificate application and was of the view that the orders here 
involved did not provide an appropriate vehicle therefor, re¬ 
view” should have been sought of this later order. While such 
order did not in terms supersede the order of which review is 
sought herein, it certainly had that effect as a practical matter. 4 

The Board of course does not contend that the replacement 
of an order under review by a subsequent order will in all 
cases render moot review of the first order. On the contrary, 
the Board recognizes that this and other courts have held that 
the expiration of an order prior to judicial determination 
thereon does not render the review proceeding moot if there 

4 In Colonial Airlines v. Civil Aeronautics Board, Case No. 10037, presently 
pending before this Court, Colonial has asserted in effect that the Board 
lacks jurisdiction to take any action subsequent to the filing of a petition 
for review which would have the effect of disturbing the status quo pending 
review. This contention is predicated upon the provisions set forth in 
section 1006 (d) of the Act (40 U. S.’C. 646 (d)) that the reviewing court, 
upon transmittal of the petition for review to the Board, “shall have exclu¬ 
sive jurisdiction to affirm, modify, or set aside the order complained of.” 
The Board’s position with respect to this contention is that the purpose 
of the quoted provision is to vest exclusive jurisdiction in the first statu¬ 
tory reviewing court assuming jurisdiction over a particular Board action, 
and that it was not intended to and does not preclude the Board from dis¬ 
charging its normal functions and duties pending completion of a review 
proceeding even though the exercise of those functions may have the effect 
of rendering moot the review proceeding. See Evans v. Federal Communi¬ 
cations Commission . 72 App. D. C. 159. 113 F. 2d 166 (1940). Notwithstand¬ 
ing this position, the Board recognizes the inherent power of the Court to 
stay subsequent Board action for the purpose of preserving its Jurisdiction 
in an appropriate case. 

In the instant case Petitioner voluntarily renewed its application for 
exemption, alleging new developments and changed conditions as grounds 
therefor. The Board, being of the view that it was authorized and required 
to act thereon, proceeded to do so in the light of conditions then existing. If 
this action has contributed to rendering the case moot. Petitioner after hav¬ 
ing invoked that action certainly is in no position to complain. Further, 
the Board does not believe that its action is one to which the Court could 
or would object. However, if the Court should entertain any doubts as 
to the propriety of the Board’s action, it is respectfully referred to the 
Board’s “Objections to Petitioner’s Motion Requesting the Court to Set 
Aside Certain Orders of Respondent and Memorandum in Support Thereof,” 
filed on February 26, 1949, in Case No. 10037, for a full discussion and col¬ 
lection of authorities relating to the Board’s authority to act upon a sub¬ 
ject matter under review. 
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is a likelihood that the agency will repeat the action complained 
against to the detriment of the Petitioner and accordingly there 
exists a need for an opinion for the guidance of the agency. 
Southern Pacific Terminal Co. v. Interstate Commerce Com - 
mission, 219 U. S. 498 (1911); Gay Union Corporation v. Wal¬ 
lace, 71 App. D. C. 382, 112 F. 2d 192 (1940) cert. den. 310 
U. S. 647 (1940); but cf. St. Pierre v. United States, 319 U. S. 
41 (1943). Further, Petitioner’s certificate application has not 
yet been determined and the Board’s denial of Petitioner’s re¬ 
quest for an exemption still stands. Accordingly, the Board 
recognizes that the question of whether this case has become 
moot must be resolved primarily by a determination of whether 
any practical purpose would be served by proceeding with the 
case. The Board submits that no practical purpose could be 
served thereby. 

Assuming that Petitioner is correct in its contentions of error 
on the part of the Board, the most that it can gain from such 
a determination is a remand to the Board with directions to 
make additional findings. The Board in its order denying 
Petitioner’s latest exemption request already has indicated that 
it believes the authority sought by Petitioner is such that it 
should be the subject of a certificate proceeding. Further, and 
regardless of the foregoing, the Board has determined that the 
authority sought is such that it should be granted only after 
hearing. In view of the posture of the certificate case, the 
Board concluded that such a hearing most appropriately could 
be held in connection with the certificate proceeding. These 
essentially procedural determinations certainly rest within the 
discretion of the Board, and indeed are of the type which are 
probably nonreviewable. Federal Communications Commis¬ 
sion v. Pottsville Broadcasting Company, 309 U. S. 134 (1940) ; 
Federal Communications Commission v. WJR, The Goodwill 
Station, 337 U. S. 265 (1949). The Board also explicitly held 
as a matter of law that Petitioner’s factual allegations, viewed 
in the light of all pertinent circumstances, did not demonstrate 
“undue burden” within the meaning of section 416 (b). There 
is no reason to believe that the Board would find differently in 
the event of a remand. If the Board again so found, and if 
the certificate application had not then been determined, Pe- 
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titioner could seek review of those findings. Even assu m i n g 
that the Court would then undertake to set aside the discre¬ 
tionary determinations involved which are believed to rest 
within the exclusive competence of the Board and should also 
decide the question of law relating to undue burden in Pe¬ 
titioner’s favor, no benefit could result to Petitioner. The 
certificate case certainly would have been determined by the 
time all of these further steps were completed, and the case 
clearly moot. Accordingly, a remand to and further proceed¬ 
ings by the Board at this stage of the case would be completely 
meaningless. 

Further, Petitioner already has been afforded the hearing 
which it asks the Court to compel. All of the facts relating to 
Petitioner’s operations and the need for its proposed services 
are contained in the record already made in the certificate case. 
If the Court should determine that Petitioner had demon¬ 
strated that its lack of a certificate of public convenience and 
necessity authorizing operations between the principal traffic 
centers of the United States and Europe constituted an “undue 
burden” within the meaning of section 416 (b) of the Act and 
that the Board should have authorized these far-flung opera¬ 
tions if a need therefor had been demonstrated in an exemption 
proceeding, such a holding still would not be of any benefit 
to Petitioner. The Board at this stage of the proceeding can 
determine the certificate case almost as readily as it can de¬ 
termine whether “public interest” requires Petitioner’s services 
on an interim basis. The standards are the same for either 
determination in this case and the record already made ob¬ 
viously would serve for either purpose. 5 The Board of course 
could not be expected to determine that the public interest re- 

* The Board by section 2 of the Act (49 U. S. C. 402) is required to consider 
the same factors in determining either “public interest” or “public con¬ 
venience and necessity.” Although the Board is of the view that it can 
grant an exemption in a proper case without making the findings required 
in a certificate case, even Petitioner seems to recognize that the extensive 
authority which it requested would require essentially the same deter¬ 
minations as would be made in a certificate case, in addition to a finding 
of undue burden. The majority of the specifications of error herein, most 
of which Petitioner has abandoned, are the usual allegations of error as¬ 
cribed in certificate cases, and Petitioner alleges that the Board erred in 
not making findings on all points material to a certificate case (App. 1S-23). 
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quired the authorizing of a sendee pending action on a certifi¬ 
cate application for the same service when it could with equal 
facility dispose of the certificate case. 

The truth of the matter is that this case is moot for all prac¬ 
tical purposes. If the Board’s original order herein was de¬ 
ficient, the deficiencies alleged to have existed were supplied 
by the Board’s order denying Petitioner’s latest exemption ap¬ 
plication and which supplanted the order of which review is 
here sought. If Petitioner had in fact desired review of the 
Board’s action on the merits, and believed that the Board’s 
original order did not provide an appropriate vehicle therefor 
as it now contends, it could have secured that review by 
promptly amending its petition to embrace this latest order,® 
and by vigorously prosecuting its appeal. Petitioner’s failure 
to take these steps and the present status of its certificate ap¬ 
plication have rendered this case moot. 

II. The Board’s denial of Petitioner’s application was based 
upon adequate findings and was otherwise proper 

If the Court should consider that any useful purpose would 
be served by decision of the case herein, then it is submitted 
that the Board’s order must be affirmed since the findings made 
were sufficient to support the denial of Petitioner’s application. 7 

The Board squarely held that Petitioner had failed to estab¬ 
lish that enforcement of the certificate requirements of the 

i * Such a procedure appears to be the normal and customary one employed 
with respect to orders entered subsequent to institution of review pro¬ 
ceedings which supplant the orders initiaUy complained against. See 
Thompson v. Consolidated Gas Co., 300 U. S. 55, 57 (1937) ; McCart v. 
Indianapolis Water Company, 302 U. S. 419, 420 (1938); Interstate Com¬ 
merce Commission v. Jersey City , 322 U. S. 503, 508, 511 (1944). 

I From a strictly technical standpoint the Court would be justified in 
affirming the Board’s order because of Petitioner’s failure to properly raise 
and preserve before the Board the allegations of error which it now relies 
upon. Although filing a petition for reconsideration with the Board, Peti¬ 
tioner did not object to the Board’s order because of insufficient findings 
but on the contrary objected to the conclusion reached by the Board. Not 
having urged this objection to the Board’s order to the Board and there 
being no reasonable grounds for its failure to so urge. Petitioner should 
not now be heard to complain concerning the Board’s findings. Section 
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Act constituted an “undue burden” upon Petitioner and that 
enforcement of these requirements against Petitioner was “not 
in the public interest.” (App. 184). In other words, the 
Board held as a matter of law that Petitioner’s allegations were 
insufficient to establish either undue burden or that enforce¬ 
ment of the certificate provisions of the Act as to Petitioner 
was not in the public interest, a determination requiring neither 
the taking of evidence nor oral argument. Federal Communi¬ 
cations Commission v. WJR, The Goodwill Station, 337 U. S. 
265 (1949); Pan American-Grace Airways v. Civil Aeronautics 
Board, Case No. 9914, decided by this Court on September 12, 
1949. 8 It is true that those findings followed the language of 
the statute, but it is equally true that they also disclosed the 
basis of the Board’s action. Cf. Eastern Air Lines v. Civil 
Aeronautics Board, Case No. 10099, decided by this Court on 
November 30, 1949.* Although now professing to be unaware 
of the basis of the Board’s action, Petitioner was not so unin¬ 
formed at the time of the institution of this proceeding. The 
petition for review herein requested the Court to decide “a 
question of law presented below and decided adversely to Peti- 

1006 (d) of the Act (49 U. S. C. 646 (d)). American Power <£ Light Co. v. 
Securities <£ Exchange Commission, 141 F. (2d) 606 (C. C. A. 1), alfd. 329 
U. S. 90 (1946); Mallory Coal Co. v. National Bituminous Coal Commission, 
69 App. D. C. 166,99 F. (2d) 399 (1938). 

Somewhat similarly. Petitioner, after having urged to the Board that 
its application lawfully could be granted without hearing over the objections 
of the certificated carriers, certainly is in no position to contend now that 
hearing was required prior to denial thereof. 

• Petitioner’s contention that the Board should have held a hearing upon 
its application for the purpose of receiving evidence with respect to its 
factual contentions clearly lacks merit. If the Board is required to hold 
a hearing such as Petitioner desired prior to denial of an application under 
section 416 (b) to perform new services, the extraordinary situation would 
be presented in which the Board is required to hold a hearing under section 
416 (b) for the purpose of determining whether the applicant should be 
excused from the requirement of the same hearing under section 401 (a). 
Furthermore, section 416 (b) in terms requires a hearing only with respect 
to exemption from the labor provisions of the Act. 

•The Board’s findings were equivalent and almost identical to those 
employed by the Interstate Commerce Commission, which findings appar¬ 
ently have been regarded as sufficient by the courts, in denying temporary 
authority to engage in motor carrier operations, the closest analogy in sur¬ 
face transportation to the situation here. See ScherUey Distillers Corp. 
v. United States, 50 F. Supp. 491, 493 (D. C. DeL, 1943). 
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tioner” (App. 4), said question being whether Petitioner had 
alleged facts which demonstrated “undue burden” within the 
meaning of section 416 (b) (App. 14). Further, the bases of 
the denial of Petitioner’s application were well known to Peti¬ 
tioner and to the entire industry from other actions taken by 
the Board in similar cases. 

As this Court is aware, Section 292.1 of the Board’s Economic 
Regulations was intended only to authorize “fixed base” or “fly 
anywhere—any time” operations with aircraft adapted to that 
type of operations. After conclusion of hostilities in the re¬ 
cent war, the ready availability of surplus transport aircraft 
resulted in a situation whereby many air carriers began opera¬ 
tions with large transport aircraft. Those carriers employing 
several such aircraft and concentrating their operations in a 
selected area soon discovered what the Board and its staff had 
been stating all along, that such extensive operations simply 
could not be conducted at a profit within the law. Accord¬ 
ingly, many of these carriers applied to the Board for authority 
by exemption order to conduct unrestricted operations pending 
determination of applications for certificates authorizing the 
same services, and still others merely requested an exemption 
order authorizing extensive unrestricted operations without 
bothering to file a certificate application therefor. 10 These 
requests have been predicated upon the view that, since they 
had acquired aircraft and built up organizations which other¬ 
wise might be disssipated, compliance with the normal pro¬ 
cedures incident to certification constituted an undue burden 
upon them. The accompanying allegation also was invariably 
made that the public interest, i. e., public convenience and 
necessity, required their proposed services. These allegations 
usually have consisted of assertions similar to those made by 
Petitioner that existing certificated services were inadequate, 
that a demand existed for the proposed services, that a yard¬ 
stick was needed for the Board to measure the efficiency of 

"Many of these carriers, as did Petitioner in this case, requested alter¬ 
native relief by way of a general broadening of Section 292.1. Since 
Petitioner’s requests for this alternative relief and the further alternative 
of establishing a special classification of international cargo carriers merely 
amounted to a request for Identical relief in alternative form, no necessity 
exists for separate treatment of these alternative requests. 
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the subsidized air carriers, and that the purposes of the Act 
would be furthered by an ex parte grant of routes paralleling 
those of the certificated carriers. In other words, the Board 
was requested not only to certificate by way of exemption, 
but also in a summary proceeding. This the Board has con¬ 
sistently refused to do, and in many cases upon findings such 
as are here involved. 11 However, in denying exemption au¬ 
thority to conduct so-called trans-continental coach operations, 
the Board wrote an opinion fully disclosing its views, stating 
among other things, that 

The legislative history of section 416 (b) of the Act 
indicates that its primary purpose is to provide for relief 

11 See e. g. the following orders of the Board, all of which denied exemp¬ 
tion authority under circumstances and upon allegations somewhat similar 
to those in the instant case: 

(1) Proposals to perform unrestricted operations between New York 
and Puerto Rico—Order E-S2, dated November 7, 1046 (American Air 
Export and Import Company): Orders E-1330, dated March 26, 194S. 
and E-2832, dated May 10, 1049 (Trans-Caribbean Air Cargo Lines, 
Inc.): Orders E-2792. dated May 1040, and E-3169 dated August 23, 
1949 (American Air Transport, Inc.). 

(2) Proposals to perform unrestricted trans-continental coach opera¬ 
tions principally between New York and the West Coast cities of Cali¬ 
fornia—Order E-2085. dated October 13, 194s (Standard Air Lines, 
Inc., Viking Airlines, and Airline Transport Carriers, Inc.); Order 
E-2656, dated March 30.1949 (Economy Airways. Inc.); Orders E-2239 
dated November 29,1948, and E-2S24, dated May 16.1949 (Air America, 
Inc.). 

(3) Proposals to perform unrestricted operations between Seattle and 
named cities in Alaska—Order E-1946, dated September 7, 1948 (Mt. 
McKinley Airways. Inc.): Order E-1947. dated September 7, 1948 
(Golden North Airways, Inc.) ; Order E-269S, dated April 11, 1949 
(Totem Air Service, Inc.). 

(4) Proposals to perform unrestricted operations wholly within 
Hawaii. Order E-872, dated October 10, 1947 (Trans-Pacific Air¬ 
lines, Ltd.). 

Further, the Board’s denials of such requests have by no means been 
restricted to noncertificated carriers. See c. g. Order E-2670, dated April 
1, 1949, whereby the Board denied Eastern Airlines' request for permis¬ 
sion to extend its system to the West Coast pending determination of its 
certificate application; Order E-2727' dated April 18. 1949, which denied 
Eastern Airlines permission to inaugurate New York-San Juan opera¬ 
tions pending determination of a certificate application therefor; and Order 
E-3121, dated August 9, 1949, whereby there was denied a similar request 
by Colonial Airlines to begin immediate operations between Washington- 
New York, New York-Buffalo, and New York-Toronto. 
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for the irregular and sporadic operations of the so-called 
fixed base operators and for the carriers engaging in 
unusual or limited operations. There is nothing in the 
Act or its legislative history to justify the Board in by¬ 
passing or ignoring the certification provisions of section 
401 of the Act by authorizing new operations which, 
although involving some experimental characteristics, 
are neither unusual as to circumstances nor limited in 
extent. 12 

Further, in denying reconsideration of its action in the 
Standard case, the Board amplified its views with respect to 
the substantive problem here involved in the following lan¬ 
guage: 

It is contended in the petitions for reconsideration 
of the denial of the exemption request that the Board, 
in finding that no “undue burden” has been shown, 
either misread or misunderstood section 416 (b) of the 
Act or did not examine the unusual circumstances af¬ 
fecting the operations of the applicants. The Board 
has thoroughly considered the applications and is fully 
aware of the applicant’s intentions and desires, as ex¬ 
pressed by the applicants not only in these applications 
but on a number of other occasions in proceedings and 
otherwise before the Board, to furnish a regular “coach” 
service. As the applicants correctly point out in their 
petitions, the Board considers that such operations 
would not be of limited extent. But the Board also 
concludes that no unusual circumstances affecting the 
operations of the applicants are causing an undue bur¬ 
den within the meaning of section 416 (b) of the Act. 
If the circumstances and facts here alleged constitute 
unusual circumstances affecting applicants’ operations, 
then the certification requirements of section 401 of the 

" Standard Air Lines, Inc., Exemption Request, Docket No. 3430 et «l„ 
Opinion and Order Number E-2085, decided October 13, 1948. The cor¬ 
rectness of the Board’s statement concerning the primary purpose of sec¬ 
tion 416 (b) as demonstrated'by its legislative history may be verified by 
an examination of pp. 419-421 of Hearings before the House Committee on 
Interstate Commerce on H. R. 9738,75th Cong., 3d Sess. 
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Act, which form the principal basis for the orderly devel¬ 
opment of the nation’s system of air transportation, are 
rendered virtually meaningless. And to the extent that 
the applicants’ operations may have exceeded the legal 
limitations of their present authorizations to conduct 
irregular operations—which by implication at least they 
appear to admit—we are, of course, wholly unable to 
agree that Congress intended that illegal operations 
must be considered by the Board to constitute unusual 
circumstances compelling the Board to grant the extra¬ 
ordinary relief of exemption from the normal provisions 
of the Act. This is particularly true where, as found 
hereinafter, no showing has been made that enforcement 
is not in the public interest. 

It is also contended that the Board made no finding 
with respect to “public interest.” Although no such 
finding appears to be necessary in view of the finding 
that no showing of “undue burden” has been made, the 
Board hereby finds that no showing has been made that 
enforcement of section 401 is not in the public interest, 
and that, on the contrary, enforcement of the certifica¬ 
tion provisions of the Act is in the public interest. The 
facts for and against operations of the type and character 
proposed by the applicants have not as yet been fully 
presented to the Board and will undoubtedly be contro¬ 
verted. In addition to the usual issues explored in 
route proceedings where new and extensive parallel oper¬ 
ations are proposed, the proposal to engage solely in 
coach service without mail compensation may well pre¬ 
sent new questions. The experience of courts and ad¬ 
ministrative agencies demonstrates, and in our opinion 
Congress provided by section 401 of the Act, that pro¬ 
posals of this kind and the facts supporting them should 
be tested in hearings held for that purpose. The im¬ 
portance and controversial nature of the issues involved, 
the scope of the operations proposed and their possible 
significant effect upon existing services, and the paucity 
of established facts at the present time lead unquestion¬ 
ably to the conclusion that enforcement of the Act is in 




18 


the public interest and that comprehensive proposals 
of the type and character proposed by the applicants 
should not be granted in the absence of hearing. (Order 
Serial Number E-2543, dated March 7,1949.) 

The instant case is identical to and falls squarely within the 
foregoing pronouncement by the Board. Here Petitioner as¬ 
serted in substance that, due to its limited operating authority, 
it faced the possible alternatives of bankruptcy or operations 
in excess of those which it lawfully could perform. Petitioner 
also requested authority to perform extensive new operations, 
asserting that the foregoing possibilities constituted unusual 
circumstances which affected its operations. As a matter of 
fact, it requested the Board to grant without hearing an au¬ 
thority to engage in cargo transportation equivalent to that 
held by all three certificated trans-Atlantic carriers. Peti¬ 
tioner’s essential contention, and the contention made in the 
Standard case, is that the Board has power and is required to 
authorize extensive new services equally through the medium 
of section 416 (b) or section 401 (a). Moreover, if a carrier 
who has voluntarily acquired more equipment than it can law¬ 
fully utilize in its authorized operations requests the Board for 
authority to operate extensive new services by way of exemp¬ 
tion, then according to Petitioner the Board as a matter of law 
is required immediately to determine whether the proposed 
service is required by public convenience and necessity, regard¬ 
less of the position of the carrier’s certificate application upon 
the Board’s formal docket, unless the Board determines that 
it will grant the requested authorization without hearing. (See 
Petitioner’s specifications of error, App. 18-23.) The Board 
expressly stated in the Standard case that it is not at liberty 
to certificate extensive new services by way of exemption, that 
it cannot authorize such services without compliance with the 
certificate procedures of the Act, and the fact that a carrier 
cannot conduct profitable operations under its existing author¬ 
ity does not alter the fact that such new services should be au¬ 
thorized only by way of a certificate proceeding. The finding 
here that Petitioner had failed to establish either that the cer¬ 
tificate provisions of the Act constituted an undue burden 
upon it or that enforcement of those provisions against Peti- 
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tioner would not be in the public interest amounted to a similar 
ruling in this case. There simply can be no question concern¬ 
ing the correctness of these determinations by the Board. To 
hold otherwise would, as the Board stated in the Standard case, 
render meaningless the certificate requirements of the Act. 

Petitioner in its brief has contended that the Board’s actions 
with respect to exemptions have been inconsistent, and urged 
to the Board that the Board’s action in permitting certain non- 
certificated cargo carriers to conduct scheduled domestic cargo 
operations constituted a precedent for granting its application. 
Apart from the fact that the Board is under no requirement of 
consistency in action, the Board has been consistent in its 
treatment and denial of requests such as Petitioner’s. 13 

Counsel for the Board are of the view that each particular 
exemption request must be determined largely by the facts 
peculiar to that request, and that no set rule can be laid down 
for determining whether a particular service can be authorized 
by exemption or should be passed upon only in a certificate pro¬ 
ceeding. In other words, the determination of “undue burden” 
and “public interest” in the ordinary exemption case presents 
a mixed question of law and fact which must be resolved by 
the Board from all pertinent factors. However, there are def- 

M See footnote 11 supra. Although the Board did authorize certain non- 
eertificated carriers to conduct scheduled cargo operations between desig¬ 
nated points in the United States by Section 292.5 of its Economic Regulations, 
this regulation was adopted only after hearings had been held in the .4j‘r 
Freight case, and the Board had before it a record from which it could 
determine that the proposed services wi re in the public interest. Further, 
the Board did not authorize the freight carriers to operate regular services 
at their election between any points they might choose, but on tbe contrary 
restricted operations to definite points determined for each carrier. In 
addition, carriers conducting operations thereunder were not permitted to 
engage in any other air transportation. By way of contrast. Petitioner 
sought authority to conduct unrestricted freight operations between any and 
all of the principal traffic generating points of Europe and the United States 
and also asked that it be permitted to continue to operate under Section 292.1 
as to other classes of traffic and in other areas (App. 55.) This failure on 
the part of Petitioner to request a more limited operating authority possibly 
may have been due to the fact that Petitioner does not engage exclusively 
in cargo transportation. See e. g. Board Order E-2906, dated June 3,1949, 
whereby Petitioner was granted authority by way of exemption to operate 
70 trans-Atlantic flights during the period June l-September 30. 19-19 for 
the transportation of members of student organizations and displaced persons. 
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inite limits upon the power of the Board to bypass the certifi¬ 
cate provisions and procedures of the Act. In view of the 
broad authority requested by Petitioner’s application, the 
Court certainly cannot find that the Board erred as a matter of 
law in determining that Petitioner had failed to establish that 
compliance with the certificate requirements of the Act consti¬ 
tuted an undue burden upon Petitioner and that enforcement 
of those requirements against Petitioner would not be in the 
public interest. Either of these findings constituted sufficient 
groimds for denial of Petitioner’s application; both were clearly 
correct. Furthermore, these findings, the only ones required of 
the Board by section 416 (b), were sufficient to apprise both 
Petitioner and the Court of the basis of the Board’s action. Ac¬ 
cordingly, no other findings were necessary. 

If the Court should be of the view that the Board’s findings 
did not sufficiently inform Petitioner and the Court of the basis 
of the Board’s order, and that any useful purpose would be 
served by a decision herein, it is respectfully submitted that the 
Court should determine the controversy herein upon the basis 
of the legal and discretionary determinations made in the 
Board’s order of July 21, 1949. The Court clearly is author¬ 
ized in an appropriate situation to remand a case to the Board 
with directions to supply findings and thereafter to proceed 
with its review upon the basis of the findings so supplied. 14 
Similarly, it is believed to be authorized to determine the con¬ 
troversy herein upon the basis of the findings made in the 
Board’s order of July 21, 1949, without the necessity of for¬ 
mally directing the Board to reenter the findings already made. 
Cf. Zifirin v. United States, 318 U. S. 73, 79 (1943); Labor 
Board v. Jones <& Laughlin Co., 331 U. S. 416,428-431 (1947). 
Those findings are so clearly correct and sufficient that the 
Court could only affirm the Board’s action if such findings were 
reentered pursuant to judicial direction, and needless waste of 
time and effort on the part of all concerned will be avoided by 
a judicial declaration to that effect at this time. 

14 Ttcin City Milk Producers Assn. v. McXutt, 122 F. (2d) 564 (C. C. A. 8, 
1941); Byers Transportation Co. v. United States, 48 F. Supp. 550 (W. D. 
Mo., 1942). 
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CONCLtTSION 

Upon the basis of the foregoing, it is respectfully submitted 
that the Court should dismiss this case as moot, or in the alter¬ 
native, should affirm the Board’s orders. 

Respectfully submitted, 

William D. McFarlane, 

Special Assistant to the Attorney General, 
Department of Justice, Washington, D. C. 

Emory T. Ntjnneley, Jr., 
General Counsel, Civil Aeronautics Board. 

Herbert A. Bergson, 

Assistant Attorney General. 

John H. Wanner, 

Associate General Counsel, 

J. F. Bishop, 

O. D. Ozmbnt, 

Attorneys, Civil Aeronautics Board. 

December, 1949. 





APPENDIX A 


Before the Civil Aeronautics Board • 

WASHINGTON, D. C. 

Docket No. 3803 

In the matter of the application of Seaeoard & Western Air¬ 
lines, Inc., for an exemption order under section 416 (b) of 
the Civil Aeronautics Act of 1938, as amended 

petition for exemption 

Seaboard & Western Airlines. Inc., hereinafter referred to as 
Seaboard, an Irregular Air C arrier engaged in foreign air freight 
transportation under Section 292.1 of the Board’s Economic 
Regulations, presents this application for an exemption under 
Section 416 (b) of the Civil Aeronautics Act which will permit 
it to engage in foreign air transportation of property between 
the United States, Europe and the Middle East on a demand 
basis without regard to regularity or frequency of service dur¬ 
ing the interim period until final Board action on its pending 
application for a certificate of public convenience and necessity. 
A prior application for a similar interim exemption was filed 
by Seaboard on March 29, 1948 (Docket #3302) and denied 
by the Board by order dated August 31, 1948. Since the de¬ 
nial of this prior application there have been developments and 
changes in circumstances surrounding Seaboard’s operations 
which present an even more urgent necessity, in the public in¬ 
terest, for the granting of an interim exemption. 

Developments during the past eight months which necessi¬ 
tate the granting of an exemption at this time. 

1. In its prior application for an exemption, Seaboard urged 
that the same considerations which had earlier led the Board 
to grant interim relief to domestic air-freight carriers (under 
Economic Regulation 292.5) were present in the international 
air-freight field, and there could no longer be any justification 

( 22 ) 
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for refusing to grant the same relief to Seaboard. This has 
become even more apparent today. 

2. Early in 1949, the Board issued a statement of policy 
entitled “Economic Program for 1949” and announced certain 
steps which would be taken in implementing such policy. In 
its statement of policy, the Board included the following: 

The volume of international air freight has grown 
rapidly since the war and has now reached substantial 
proportions. We will set down for early hearing certain 
applications for international freight operations. The 
purpose of this action is to determine whether public 
convenience and necessity requires the certification of 
one or more specialized freight carriers in this field. 
The principal issues will be whether the public interest 
requires such services; if so, whether it can be conducted 
economically on a continuing basis; and whether it 
should be provided by applicants yet to be certificated 
or alternatively by existing certificated carriers. 

Pursuant to order of the Board dated March 3, 1949, the 
prehearing conference on Seaboard’s Application for a Cer¬ 
tificate of Public Convenience and Necessity was held on March 
30,1949. No date has as yet been set for the filing of exhibits, 
but it is not expected that they can be filed before July 30, 
1949. It is unlikely that the hearing on Seaboard’s certificate 
application will be held before late summer or early fall of this 
year, and a final decision could hardly be handed down earlier 
than December 31st. 

4. The Board has frequently expressed its desire to place air 
transportation on a self-supporting basis and has indicated 
in its statement of policy that one of the principal issues in 
Seaboard’s certificate proceeding will be whether or not spe¬ 
cialized international freight service can be conducted eco¬ 
nomically on a continuing basis. To make such a determina¬ 
tion, the Board can only look to the operations of Seaboard as 
they have been conducted in the past and as they will be con¬ 
ducted until the time a final decision is reached in the certificate 
proceeding. There is no other data available to the Board in 
this regard. The three certificated carriers conducting freight 
operations across the North Atlantic have been operating at 




24 


substantial losses. In the recent statement 1 of the Board in 
the Pan American Airways, Inc. Mail Rate Proceeding (Docket 
No. 1706) the Board has indicated its concern over these losses 
by certificated carriers in trans-Atlantic cargo operations and 
its unwillingness to underwrite such operations in the following 
language: 

The development of cargo traffic should be directed 
first toward greater utilization of existing capacity and 
the operation of an all-cargo service should not be 
undertaken until there is a reasonable need for such 
service over and above that provided by the combina¬ 
tion planes. Moreover, such traffic as cannot be ac¬ 
commodated by the combination planes is not greatly 
expedited by the operation of a single trip per week as 
was performed by Pan American for all but about two 
weeks of the review period. It is of course recognized 
that bulky shipments may at times be available which 
are not suitable for carriage in combination planes. It 
is believed, however, particularly in view of the rela¬ 
tively low trip frequencies and cargo load factors ex¬ 
perienced, that the availability of such shipments would 
occur at such infrequent intervals as would hardly jus¬ 
tify the continuous maintenance of a regularly scheduled 
all-cargo service. 

* * * # « 

In consideration of the apparently low cargo potential, 
as indicated by the relatively low load factors realized, 
the probability that an all-cargo service will serve 
chiefly to divert cargo from the combination passenger- 
cargo planes, the lack of any real evidence as to the 
promotional value at this time of cargo capacity in 
addition to that provided by the combination service, 
we find that the proper development of all-cargo opera¬ 
tions at this time and under the circumstances in the 
instant case does not require financial support from the 
Government to accomplish the objectives of the Act. 
The all-cargo capacity and estimated loss therefrom 


a Statement of Tentative Findings and Conclusions (Order Serial #2728). 
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during the period under review will therefore not be 
recognized for rate-making purposes (pp. 10-11). 

5. This language suggests that the Board has a pessimistic 
view of trans-Atlantic cargo potential and that it is not con¬ 
vinced of the worth of the all-cargo plane in trans-Atlantic 
operations. This potential and this worth of the all-cargo 
plane is, of course, precisely what Seaboard must prove in its 
certificate proceeding. It is not surprising that the Board is 
presently inclined to the view expressed in the above-quoted 
language since the only information available in that proceed¬ 
ing was afforded by Pan American’s, and perhaps American 
Overseas’, trans-Atlantic cargo operations. It is obvious that 
the Board cannot look to these carriers to find out whether 
international airfreight “can be conducted economically on a 
continuing basis,” since the scheduled weekly all-cargo flights 
operated by Pan American and American Overseas are not only 
conducted at substantial losses but there is absolutely no way 
the Board can accurately determine the extent of such losses. 
The essential element in any such determination, i. e. cost of 
operating the all-cargo service (or of carrying cargo in com¬ 
bination planes for that matter) is lacking. 

6. Therefore, the full burden of establishing essential operat¬ 
ing data concerning the importance and feasibility of unsub¬ 
sidized international airfreight must fall on Seaboard. 
Presumably the Board will look to Seabord’s common-carrier 
operations pursuant to Section 292.1, and not to its contract 
and foreign-point to foreign-point operations, in arriving at its 
decision. Yet it is these common-carrier operations under 
Economic Regulation 292.1 which must necessarily be limited 
by the artificial restraints imposed by the Regulation, and an 
irregular air carrier must constantly decline available freight 
business which it otherwise could have carried profitable in 
order to avoid being charged with “regularity.” These arti¬ 
ficial restrictions thus prevent Seaboard from acquiring the op¬ 
erational data which should properly be before the Board in 
the certificate case. 

7. Since the filing of Seaboard’s prior application for an 
exemption, the Board has issued a revision of Section 292.1 of its 










26 


Economic Regulations, 2 which undertakes to place more strin¬ 
gent control on the operations of large irregular carriers. 
Under the new Regulation, Seaboard’s present Letter of Regis¬ 
tration would automatically terminate on June 20, 1949, with 
the proviso that it may apply for an individual exemption on 
or before said date and may continue operating under its present 
Letter until action is taken on such application. Thus, in 
addition to the restrictions which were imposed on Seaboard 
under the prior Regulation 3 at the time it applied for an 
exemption in March, 1948, it is now faced with the necessity 
of participating in another proceeding before the Board in order 
to secure even more limited operating authority. To require 
Seaboard to participate in another contested proceeding of this 
type in order to obtain this new and more restricted operating 
authority at a time when its certificate proceeding is now before 
the Board is wholly impractical and would be extremely 
burdensome on Seaboard. 

8. This problem which faces Seaboard and the Board could 
be somewhat remedied, although the time is short, if Seaboard 
were permitted to operate from now until its certificate case 
is decided on a demand basis and without regard to regularity 
and frequency limitations. In spite of the shortness of the 
time interval involved, Seaboard believes that it could develop 
substantial evidence in support of its certificate application if 
an interim exemption were granted allowing it to operate with 
more freedom. This is precisely what occurred in the domestic 
airfreight field. There the carriers operating under Economic 
Regulation 292.5 rapidly developed freight business, thereby 
providing operational data and statistics from which the Board 
could conclude, as it did, that there was substantial domestic 
airfreight potential sufficient to justify the granting of certi¬ 
ficates to certain all-freight operators. 

9. In international operations (unlike the domestic field), 
in the areas served by Seaboard there are no other non-sched- 
uled carriers specializing in freight, hence Seaboard is de- 

* Regulations, Serial #ER-142, adopted April 13, 1949, effective 
May 20. 1949. 

* These restrictions have become even more stringent as a result of the 
Board’s Interpretation #1 to Economic Regulation 292.1, issued Dec. 10,1948. 
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pendent solely on its own operations as an indication of inter¬ 
national airfreight potential. It is hardly fair under these 
circumstances to judge the feasibility of unsubsidized inter¬ 
national airfreight service on the sole basis of the “irregular” 
operations permissible under Section 292.1 The intervenors 
in the certificate case will certainly argue that the amount of 
cargo carried on such operations does not show a public need 
for an independent international airfreight carrier and that 
Seaboard could not have operated at a profit without sub¬ 
stantial reliance on contract and foreign point to foreign point 
traffic. Although Seaboard feels that its operations do show 
a public need for such service it would be greatly assisted in 
its proof if permitted to conduct common carrier operations 
on a more frequent basis and without the artificial restraints 
which frustrate normal economic forces. Seaboard knows that 
it can secure substantial additional common carrier traffic which 
would not move except by a carrier specializing in freight, but 
it cannot do so under the present Regulation. It is thus faced 
with a dilemma: If it uses every effort to build up its common 
carrier operations in order to provide positive proof that this 
new traffic will move by air it will be charged with regularity; 
if it does not increase its common carrier service it risks the 
possibility of failing to prove a sufficient international air¬ 
freight potential in the certificate case. Here is an opportunity 
for the Board to secure the vital information it needs in this 
new field. If it grants Seaboard an exemption at this time the 
Board can act in this instance upon actual operating data in¬ 
stead of the theoretical estimates it has so often used in the past. 

10. In its prior application for an exemption Seaboard 
pointed out that the restrictions upon regularity and frequency 
of operations imposed by Economic Regulation 292.1 seriously 
impeded the development of the international airfreight in¬ 
dustry at a crucial time in its history. The importance of the 
nonscheduled international airfreight carrier to our national 
defense was urged as one of the reasons for granting the interim 
exemption. Aware of the paramount importance of this factor 
in all deliberations by the Board, the 3 international certificated 
carriers intervened in the prior proceedings and belittled Sea¬ 
board’s capacity to make any contribution whatsoever to the 
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national defense. Subsequent events have demonstrated the 
soundness of Seaboard’s position. 

11. Late in June. 1948. when the Russians blockaded Berlin 
to surface traffic and the Air Force threw every available air¬ 
plane into what came to be known as “Operation Vittles”, com¬ 
mercial air carriers were called upon to give logistical support, 
lifting engines and critical parts between this country and 
Frankfurt to keep the shuttle to Berlin going. First off the 
ground from Westover Field, Mass., were two Seaboard air¬ 
planes to Frankfurt. Of the first 25 emergency flights, Sea¬ 
board made ten. On those ten flights—40 per cent of the 
total—it lifted 43 per cent of the tonnage; its average load 
exceeded the average of all other participants by 1,656 pounds. 
Of the three certificated intervenors (who have not been modest 
in their own claims of what they could do in an emergency), 
one made no flights in logistical support of its Government’s 
defense department; one made two; and the third made three. 

12. The record on freight flights in support of the airlift pro¬ 
gram for the period from June 30 to December 31, 1948, as 
released by the Air Force, reads as follows: 

Noncertificated Carriers: Certificated Carriers: 


s&w_ 

Alaska_ _ _ _ _ 

106 

6." 

TWA_ 

AOA 

__ 7 

41 

TAI... 

50 

PAA_ _ 

- 5 

Total Non-Certificated 


Total Certificated 

Car- 

Carriers_ 

221 

riers- 

- 53 


13. In all. through December 31, 1948, Seaboard has carried 
1,346.619 pounds of critical military material over the North 
Atlantic on 106 flights, and has in addition shuttled 1,258,800 
pounds of commercial freight, vital to the airlift program, be¬ 
tween Berlin and Frankfurt. Seaboard’s over-ocean perform¬ 
ance in this international emergency has not been only far in 
excess of any single presently certificated trans-Atlantic carrier, 
but is double the performance of all three certificated carriers 
combined . Evidence of the importance attached to this as¬ 
sistance by the military is attested by the letter of commenda¬ 
tion sent to Seaboard by Brigadier General W. E. Farthing, 
Chief, Transportation Division, U. S. A. F., a copy of which 
is annexed to this Application as Exhibit 1. 
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14. It should be fully understood that Seaboard was not 
singled out to do the major share of this crucial job. The three 
certificated carriers were first called upon to perform the lift 
but they could not do so, and the Air Force had to call upon 
irregular carriers with four-engine equipment and competent 
flight crews. Solely because its equipment, personnel and 
methods of operation were instantly adaptable to the national 
defense demands, Seaboard continued to carry a predominant 
share of the military cargo. 

15. These military operations establish beyond any doubt 
the military value of the nonscheduled freight carrier and its 
importance generally from the point of view of public interest. 4 
If military considerations alone were to be conclusive on the 
question of whether or not Seaboard was to be certificated, 
Seaboard would have little to fear. However, it must also 
show that common carriage operations can be conducted eco¬ 
nomically “on a continuing basis” (in the words of the Board). 
The intervenors will argue 5 that the contract military opera¬ 
tions are of a temporary nature and afford no indication of 
of the economic feasibility of “continued” international com¬ 
mercial airfreight services. To meet this argument Seaboard 
should be given a chance to develop its commercial freight 
business unhampered by the restrictions upon regularity and 
frequency imposed by Section 292.1. It has heretofore been 
forced to restrict its commercial operations to stay within the 
limits of the Regulation, but this very adherence to these lim¬ 
itations will jeopardize its position in the certificate case. The 
interim exemption sought herein is therefore a vital necessity 
to Seaboard at this time. 

4 Despite the pessimism expressed by the Board with respect to all-cargo 
operations conducted by the certificated carriers (see supra, p. 3) the Board 
has repeatedly recognized the tremendous public importance in developing 
an airfreight fleet which will be readily available for national defense 
purposes. In its annual report for the year 1948 the Board stated (at p. 5): 

“The Board recognizes that the further development of the air freight 
business, with a concomitant fleet of large cargo-transport aircraft which 
would constitute a reserve for strategic air movements, is of extreme im¬ 
portance, not only to the domestic and international commerce of the United 
States, but particularly to the national defense.” 

*As TWA in fact did at the oral argument on the proposed revision to 
Economic Regulations 292.1. 
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16. The foregoing facts certainly constitute “unusual cir¬ 
cumstances” affecting Seaboard’s operations justifying a find¬ 
ing by the Board that the continued enforcement of the regu¬ 
larity and frequency restrictions imposed by Economic Regu¬ 
lation 292.1 would be an undue burden on Seaboard. It is 
further apparent that the public interest would be served by 
removing these restrictions during the period until final action 
is taken on Seaboard’s application for a certificate. Section 
416 (b) of the Act is an administrative device which can and 
should be used by the Board in this instance as an appropriate 
means of enabling the Board to obtain actual operating data 
essential for an enlightened decision in Seaboard’s certificate 
case. Permitting Seaboard to operate on a demand basis for 
the brief period involved quite obviously could not injure any 
other air carrier and, in fact, would be beneficial to other car¬ 
riers and to the public as a whole. If it should turn out that 
Seaboard is able to develop during this period a substantial 
amount of new cargo traffic, existing carriers will inherit the 
benefit of this developmental effort regardless of whether or 
not Seaboard is certificated. 

WHEREFORE, Seaboard prays that it be granted a tem¬ 
porary exemption under Section 416 of the Act which will per¬ 
mit it to operate on a demand basis and without regard to 
regularity or frequency until the Board shall have acted on 
Seaboard’s application for a certificate of public convenience 
and necessity. 

Respectfully submitted, 

Seaboard & Western Airlines, Inc., 
By (s) Harold Montee, 

Harold Montee. 

Mat 18,1949. 

Harold Montee states that he is a Vice President of Sea¬ 
board & Western Airlines, Inc.; that he has read and is famil¬ 
iar with the contents of the foregoing Petition; that he intends 
and desires that the Board shall place full and complete reliance 
upon the accuracy of each and every statement contained 
therein; that he is familiar with the facts therein set forth and 
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to the best of his knowledge and belief every statement con¬ 
tained therein is true and no statement is misleading. 

(s) Harold Montee, 
Harold Montee. 


CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing Petition has 
been served upon all the parties to this proceeding, by mailing 
to each of said parties a copy thereof, properly addressed, post¬ 
age prepaid. 

(s) Hardy K. Maclay, 
Hardy K. Maclay. 

May 18, 1949. 



Exhibit 1 


Department of the Air Force, 
Headquarters United States Air Force, 

Washington, 22 September 1948. 

Mr. Ray Norden, 

President, Seaboard & Western Airlines, Inc. 

16 Liberty Street, New York, N. Y. 

Dear Mr. Norden: I should like to take this opportunity to 
convey the gratitude of the Air Force for the cooperative atti¬ 
tude of your organization in connection with the “MATS 
Auxiliary” program which has been instrumental in furnishing 
much needed air support from the United States to Germany 
in order that Operation Vittles might continue. 

When this requirement for additional support first developed 
in late June of this year, your ability to offer service in meeting 
the emergency movement of C-54 engines to Europe was most 
gratifying. Since that time your organization has met sched¬ 
uled commitments very efficiently and has maintained excellent 
relationships at Westover Air Force Base and Frankfurt Air 
Base in Germany. In performing approximately fifty-six (56) 
flights in support of this exceedingly important operation, your 
airline has been of genuine service to the military establishment. 

Please be again assured of our gratitude for your alertness, 
availability, and spirit of cooperation, as well as our continued 
desire to avail ourselves of your service at such time as condi¬ 
tions may warrant the purchase of additional commercial lift 
in the Atlantic area. 

Sincerely yours, 

(Signed) W. E. Farthing, 

W. E. Farthing, 

Brigadier General, USAF, Chief, Transportation 
Division, D/MSS Office, Deputy Chief of Staff, Materiel. 

( 32 ) 


APPENDIX B 


' Orders 

Serial Number E-3053 

United States of America 

Civil Aeronautics Board 

WASHINGTON, D. C. 

Adopted by the Civil Aeronautics Board at its office in 
Washington, D. C., on the 21st day of July 1949 

Docket No. 3803 

In the matter of the application of Seaboard & Western Air¬ 
lines, Inc., for an exemption order under section 416 (b) 
of the Civil Aeronautics Act of 1938, as amended 

order denying exemption 
It appearing to the Board: 

1. That Seaboard & Western Airlines, Inc. (Seaboard), is 
the holder of a Letter of Registration as a Large Irregular 
Carrier under Part 291 of the Board’s Economic Regulations 
and is engaged in foreign air transportation of freight; 

2. That Seaboard filed with the Board on July 17, 1947, an 
application, Docket No. 3041, for a certificate of public conven¬ 
ience and necessity authorizing it, inter alia , to engage in air 
transportation of property between the United States, Europe 
and the Middle East; 

3. That Seaboard filed with the Board on March 29,1948, an 
application, Docket No. 3302, for a temporary exemption 
authorizing it, inter alia, to engage in air transportation of 
property between the United States, Europe and the Middle 
East On a demand basis without regard to regularity of service; 
that said application was denied by Board order dated August 
31, 1948 (Order Serial No. E-1915), and a petition for recon- 

(83) 
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sideration filed by Seaboard was denied by Board order dated 
November 1, 1948 (Order Serial No. E-2146); 

4. That Seaboard filed with the Board on May 18, 1949, 
another application. Docket No. 3S03, for an exemption pur¬ 
suant to section 416 (b) of the Act to carry property between 
the United States, Europe and the Middle East on a demand 
basis without regard to regularity or frequency during the 
interim period until final Board action on Seaboard’s afore¬ 
said certificate application. Docket No. 3041; 

5. That Seaboard in support of the aforesaid application in 
Docket No. 3803 represents, inter alia, that (a) since the denial 
of Seaboard’s prior application for exemption (Orders Serial 
Nos. E-1915 and E-2146), there have been developments 
which necessitate the granting of an interim exemption; (b) 
the Board in its statement of “Economic Policy for 1949” in 
announcing that it would set for early hearing certain applica¬ 
tions for international freight operations stated that the vol¬ 
ume of such freight has reached substantial proportions, that 
in determining whether specialized freight carriers should be 
authorized in this field the issues would include the questions 
of whether the public interest requires such service and whether 
it can be conducted economically on a continuing basis; (c) 
final decision on Seaboard’s certificate application, Docket No. 
3041, will probably not be handed down before December 31, 
1949; (d) the artificial restrictions imposed by Part 291 pre¬ 
vent Seaboard from accumulating operational data which 
should properly be before the Board in determining the ques¬ 
tions relative to specialized freight operations; (e) if Seaboard 
is permitted to operate without regard to regularity during the 
interim period, it will accumulate much pertinent data with 
respect to international all-cargo services; (f) it will be ex¬ 
tremely burdensome for Seaboard to have to secure further lim¬ 
ited operating authority as is required by the recent revision 
of Part 291; and (g) Seaboard’s operations have been and will 
be an aid to the national defense, but in view of the position 
existing carriers will take, urging that Seaboard’s military con¬ 
tract operations are of a temporary nature, Seaboard should 
be given a chance to develop its commercial services without 
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restriction in order to establish the feasibility of continued 
international commercial air freight services; 

6. That Transcontinental & Western Air, Inc. (TWA), filed 
on May 26,1949, a motion to dismiss the aforesaid application 
and a petition to intervene in the event the application is not 
dismissed; that American Overseas Airlines, Inc. (American 
Overseas), filed on June 13, 1949, a memorandum in support 
of a motion to dismiss the aforesaid application and a petition 
to intervene in the event the application is not dismissed; that 
Pan American Airways, Inc. (Pan American), filed on June 
13, 1949, a memorandum in opposition to the aforesaid appli¬ 
cation and a petition to intervene in the event the application 
is not denied; 

The Board, upon consideration of the aforesaid application 
for exemption filed by Seaboard, Docket No. 3803, and the 
aforesaid motions, petitions, and memoranda, finding: 

1. That in its previous exemption application, Docket No. 
3302, which the Board denied, Seaboard requested substantially 
the same relief it seeks in its application in Docket No. 3803; 
that substantially the same grounds were alleged in support of 
both applications; that none of so-called recent developments 
and changes warrant a conclusion different from that heretofore 
reached in Docket No. 3302; 

2. That a prehearing conference has been held with respect 
to Seaboard’s certificate application, Docket No. 3041, and one 
other similar application, and that September 26, 1949, has 
been set as the date for hearing of such applications; 

3. That the determination of whether authority to engage 
in foreign air transportation of property should be granted to 
specialized cargo carriers raises difficult and complex issues 
which can best be resolved after full public hearing and that 
said hearing can be most appropriately and expeditiously held 
in connection with the aforementioned applications for 
certificates; 

4. That the furnishing of data for a certification proceeding 
cannot generally be accepted as ground for summary grant of 
an exemption as distinguished from the grant of a certificate, 
which under the Act can be granted only after a full hearing 
properly determining and weighing all factors involved; 
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5. That taking into account the scope of the present opera¬ 
tions of Seaboard, the equipment employed and area served by 
it; the extent of the operations proposed; and the proximity 
of the hearing on Seaboard’s certificate application, the facts 
set forth by Seaboard do not show that the present enforce¬ 
ment of section 401 constitutes an undue burden upon Seaboard 
within the purview of section 416 (b) or warrant the grant of 
a summary exemption in lieu of, or prior to the full hearing 
involved in certification procedure; 

6. That Seaboard has not otherwise established that the pres¬ 
ent enforcement of the provisions of section 401 of the Act is 
or would be an undue burden upon Seaboard by reason of the 
limited extent of, or the unusual circumstances affecting its 
operations and that such enforcement is not in the public 
interest; 

7. That, in view of the action taken herein with respect to 
Seaboard’s application for exemption, the aforementioned peti¬ 
tions to intervene are moot; 

It is ordered: 

1. That the aforesaid application of Seaboard, Docket No. 
3803, be and hereby is denied; 

2. That the aforementioned petitions of TWA, American 
Overseas and Pan American be and hereby are dismissed. 

By the Civil Aeronautics Board: 

[seal] " (S) M. C. Mulligan 

M. C. Mulligan, 

Secretary . 


b. t. •ovntNmHT FttNTiMC orncx. t»«» 
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Httiteii States fflnart at Appeals 

Fob the Distbict of Columbia Cibcuit 


No. 10,089 


Seaboard & Western Airlines, Inc., Petitioner 

v. 

Civil Aeronautics Boabd, Respondent 


On Petition for Judicial Review of Orders of 
the Civil Aeronautics Board 


REPLY BRIEF FOR THE PETITIONER 


L 

SUMMARY OF THE POSITIONS OF THE PARTIES 

Petitioner contends that respondent’s orders denying it 
temporary relief from the certificate requirement of Sec¬ 
tion 401(d) of the Civil Aeronautics Act (49 USC 481d) 1 
are invalid for lack of required findings. 2 Petitioner has 
requested that respondent be required on remand to make 


1 P. 34 of petitioner’s brief. 

2 These orders appear at pp. 183-184; 194 of the Joint Appendix, 
and the findings and conclusions therein are also set forth and re¬ 
ferred to at pp. 6-7 of petitioner’s brief. 
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proper findings as to ‘‘undue burden” and “public inter¬ 
est 77 , the fundamental issues under Section 416(b) (49 
U.S.C. 496(b) 3 which authorizes the Board to grant exemp¬ 
tions. Petitioner obviously has no interest merely in find¬ 
ings as such, but petitioner believes that if respondent is 
required to make proper essential findings of fact and 
conclusions of law, it will in all probability on the record 
before it, make them in favor of petitioner’s contention 
that it should be temporarily relieved of the certificate 
requirements of Section 401. 

The tenor of respondent’s brief, as well as the content 
of respondent’s order of July 21, 1949, 4 which denied a 
later exemption application 5 of petitioner’s and which 
is relied upon in respondent’s brief, are such as to fur¬ 
nish additional support to the probable correctness of 
petitioner’s view. Respondent has made no serious at¬ 
tempt to support the validity of the orders here on peti¬ 
tion for review. Instead, relying on the later order of 
July 21, 1949, not before this court for review, respondent 
urges dismissal, contending that petitioner has now been 
afforded all of the relief here requested, and that this 
case is therefore moot, or if not technically moot, that 
the situation is such that no practical purpose would be 
served by a decision of this Court. Respondent’s position 
is predicated, first, upon the facts (1) that petitioner, 
pending this review proceeding, filed an application seek¬ 
ing exemption from Section 401, the same relief previously 
denied by respondent in the orders here under considera¬ 
tion; (2) that this application was later denied by re¬ 
spondent; (3) that the order denying it, dated July 21, 
1949, contained all necessary findings and conclusions, 

3 Pp. 34-35 of petitioner's brief. 

4 Civil Aeronautics Board Order Serial No. E 3053. The order is 
set forth Appendix B, pp. 33-36 of respondent’s brief. 

5 The application appears as Appendix A, pp. 22-32 of respondent’s 
brief. 
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for lack of which in prior orders, petitioner filed this pe¬ 
tition for review. In short, respondent contends that this 
later order has corrected any defects which the prior 
orders here for review may have contained, and that there¬ 
fore the case is moot or that remand would accomplish 
nothing. Secondly, in support of its position, respondent 
points out that respondent, in this most recent order of 
denial, decided that the authority which petitioner seeks 
should be granted only after hearing, and that such hear¬ 
ing could most appropriately be had in petitioner’s certi¬ 
ficate application proceeding. That hearing, as respondent 
advises, has been had, and decision in that case, according 
to respondent, can be made as quickly as could a decision 
in petitioner’s exemption case upon remand by this Court. 
Again, therefore, respondent asserts remand would be a 
futile act. 

Respondent thus relies entirely upon a later Board order 
not brought up for review, and does not and cannot se¬ 
riously urge that the orders here on review are valid or 
proper. 

n. 

ARGUMENT IN REPLY 

Petitioner contends that certain findings must be made 
by respondent to support a proper denial of its exemption 
application. 6 Its position in this respect is set forth at 
pp. 8-24 of petitioner’s brief. 


6 In a summary paragraph in its brief in this case, after discuss¬ 
ing the inadequacy of respondent’s findings, petitioner stated: 

“Although respondent might exercise substantial administrative 
discretion in reaching its ultimate conclusion, it was required to 
state the factual and legal bases for those conclusions and to 
some extent its reasoning in support of its order of denial. As 
its order now stands, there is no factual or legal question which 
this Court can review respecting the merits of the case. By 
respondent’s failure properly to disclose the basis of its action, 
petitioner has in fact been denied its right to judicial review on 
the merits.” pp. 17-18 of petitioner’s brief. 
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Neither of the orders here for review disclosed on what 
basis or theory of fact or law petitioner had been denied 
the relief it had requested. (The orders appear at pp. 
183 and 194 of the Joint Appendix and the findings are 
also set forth at p. 6 of petitioner’s brief.) Couched 
entirely in formal statutory wording, these orders effec¬ 
tively concealed respondent’s reasoning and theory of ac¬ 
tion, and rendered it impossible for petitioner to point 
out in its original brief specifically wherein respondent 
might have acted unlawfully, other than to show that re¬ 
spondent had simply failed to make essential findings. 
Petitioner therefore could only request remand for proper 
findings, which would disclose the basis and reasons for 
respondent’s action. The later order of July 21, 1949, 
(set forth as Appendix B, pp. 33-36 of respondent’s brief) 
now relied on by respondent, especially when considered 
with respondent’s argument as set forth in its brief, for 
the first time affirmatively discloses that respondent has 
in fact acted in all of its orders on a completely erroneous 
theory of law, a theory under which it was practically 
impossible for respondent to grant to petitioner relief to 
which it is in all probability entitled under a proper inter¬ 
pretation of Section 416. 

Under Section 401(d) a certificate cannot issue unless 
an applicant proves that its proposed services are re¬ 
quired by the public convenience and necessity. Section 
416(b) authorizes respondent to exempt an applicant from 
this and other requirements of Title TV 7 of the Civil Aero¬ 
nautics Act if, because of the limited extent of operations 
or unusual circumstances affecting them, enforcement of 
any such requirement would be an undue burden and not 
in the public interest. In acting on petitioner’s exemption 
application, respondent was called upon under the plain 
wording of Section 416 to decide whether petitioner should 
or should not be subject to the requirement that it prove 


7 Title IV is entitled “Air Carrier Economic Regulation.” 
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that its services are required by the public convenience 
and necessity. Respondent did not have before it the issue 
whether petitioner’s services were required by the public 
convenience and necessity, and it could not properly deny 
petitioner’s exemption request on the ground that the 
proposed services were not required by the public con¬ 
venience and necessity. Notwithstanding the plain lan¬ 
guage and clear meaning of Section 416, however, re¬ 
spondent has read into it a requirement that before ex¬ 
empting petitioner from the requirements of Section 401, 
petitioner must show and respondent must find that “oper¬ 
ations” proposed by petitioner are required by the public 
interest or the public convenience and necessity. Peti¬ 
tioner can and in fact has shown “unusual circumstances” 
and “undue burden”, and believes that it has shown that 
enforcement of Section 401 would not be in the public 
interest. It made no attempt in its exemption applica¬ 
tion to show, and indeed could not satisfactorily show in 
that application alone, that its operations were required 
by the public convenience and necessity, an issue which 
properly arises only in a certificate case. 8 By misinter¬ 
preting Section 416, however, respondent has denied peti¬ 
tioner temporary relief by way of exemption because peti¬ 
tioner has failed to prove its certificate case in its exemp¬ 
tion application. Respondent’s interpretation of Section 
416 in fact makes a complete nullity of that Section. 
Under that interpretation an applicant must prove that his 
operations are required by the public convenience and 
necessity or by the public interest in order to be relieved, 
by way of exemption, from proving that his operations are 


8 Petitioner has such a case pending. Hearing has been had and 
briefs filed with the examiner. Thereafter procedure requires an ex¬ 
aminer's report, exceptions, briefs to the Board, oral argument 
before the Board, Board recommendation in the form of an opinion 
which is forwarded to the President, and final Board opinion ap¬ 
proved by tiie President. Such a final opinion will not be issued for 
many months. 
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required by the public convenience and necessity under 
Section 401. 

That respondent has entirely misinterpreted Section 416 
is conclusively shown by reference to the opinion of the 
United States Court of Appeals for the Seventh Circuit in 
American Airlines, Inc., et al. v. Civil Aeronautics Board 
(Opinion dated December 8, 1949) and to the position 
respondent took in that case with respect to Section 1(2)® 
of the Act. By that Section indirect air carriers or for¬ 
warders are included in the definition “air carrier” under 
the Act and are therefore subject to all of its require¬ 
ments, including the certificate requirements of Section 
401. Such air carriers may, however, by a proviso in Sec¬ 
tion 1(2), be exempted by respondent from the require¬ 
ments of Section 401 and other provisions of the Act “to 
the extent and for such periods as may be in the public 
interest.” Section 416 authorizes similar exemption of 
direct air carriers *‘ to the extent necessary” if enforce¬ 
ment would be an “undue burden” and not in the “public 
interest.” 

These two exemption provisions are identical in one 
respect of paramount importance in this case and of para¬ 
mount importance to respondent’s proper administration 
of the Civil Aeronautics Act. In order to become en¬ 
titled to an exemption from the certificate requirements 
of Section 401, a forwarder under Section 1(2) or a 
direct air carrier under Section 416 need not show that 
his “operations” are required by the public convenience 
and necessity or by the public interest. A forwarder seek- 


* Section 1(2) is as follows: 

44 ‘Air carrier' means any citizen of the United States who 
undertakes, whether directly or indirectly or by a lease or any 
other arrangement, to engage in air transportation: Provided, 
That the Authority may by order relieve air carriers who are 
not directly engaged in the operation of aircraft in air trans¬ 
portation from the provisions of this Act to the extent and for 
such periods as may be in the public interest/’ 
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ing exemption under Section 1(2) need only show, and 
respondent need only find, that it is in the public interest 
not to require such a showing. A direct air carrier seek¬ 
ing similar exemption under Section 416 need only make 
a similar showing plus a showing that enforcement would 
be an undue burden. To hold otherwise, i.e., that such 
applicants must show that their proposed “operations” 
are required by the public interest, would render Section 
416 and the proviso to Section 1(2) nullities. In order 
to secure an exemption from the necessity of proving that 
its operations are required by the public convenience and 
necessity under Section 401 an applicant would have to 
prove that its operations were required by the public 
interest under Section 416, both concepts involving identi¬ 
cal proof, as respondent agrees (respondent’s brief, p. 11 
and note 5 on that page). 

The proper meaning of the Section 1(2) proviso was 
recently determined by the United States Court of Ap¬ 
peals for the Seventh Circuit in American Airlines, Inc., 
et al v. Civil Aeronautics Board, the case above referred 
to. That case brought up for review an order and regu¬ 
lation of respondent which exempted indirect air carriers 
(freight forwarders) for a five-year period from the cer¬ 
tificate requirement of Section 401. All but one of the 
certificated trunk-line air carriers filed a petition for re¬ 
view alleging that respondent’s action was void for failure 
to find that “operations” of air freight forwarders were 
required by the public interest or by the public convenience 
and necessity. Respondent, in that case, took precisely the 
position which petitioner takes in this one; namely, that no 
such finding was proper or required in order to exempt 
indirect carriers from Section 401. The following excerpts 
from respondent’s brief in that case will disclose that re¬ 
spondent’s interpretation of Section 1(2) on this point 
is precisely that here advanced by petitioner with respect 
to Section 416: 
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“B. The Act does not require the Board to find that 
the ‘operations’ of air freight forwarders are in 
the public interest before relieving them from the 
provisions of Section 401 of the Act. 
“Notwithstanding the plain language and clear mean¬ 
ing of section 1(2) of the Act, petitioners seek to 
read a requirement into it that, before relieving an 
air freight forwarder from the provisions of the Act, 
the Board must find that the ‘ operations’ of such for¬ 
warder ‘are required by the public interest or the 
public convenience and necessity,’ . . . and that the 
person engaging in such operations is ‘fit, willing, and 
able’ to furnish such services. This presents a prob¬ 
lem in statutory construction.... 

“Petitioners argue that section 1(2) must be con¬ 
strued to require such findings, particularly a finding 
that the ‘operations’ of air freight forwarders are ‘in 
the public interest,’ because of the provisions of sec¬ 
tion 401 of the Act. . . . 

“Section 401 of the Act plainly requires the Board, 
before issuing a certificate, to find that the transpor¬ 
tation authorized is ‘required by the public conveni¬ 
ence and necessity 7 and that the applicant is ‘fit, will¬ 
ing, and able.’ The proviso to section 1 (2) just 
as plainly omits such requirements and authorizes the 
Board to issue relief orders ‘to the extent and for 
such periods as may be in the public interest.’ Thus, 
section 401 is concerned with the necessity for au¬ 
thorizing transportation services and the proviso of 
section 1(2) with the advisability of relieving indirect 
air carriers of the obligation of proving such neces¬ 
sity. To argue, as petitioners do, that the test for 
determining whether an indirect carrier should be re¬ 
lieved of the obligation of proving necessity is whether 
such carrier establishes necessity, is to require proof 
of necessity in every case and to nullify the proviso 
to section 1(2). Clearly, the proviso to section 1(2) 
should be given effect in accordance with its unam¬ 
biguous language . . . the proviso, unequivocally and 
by its own terms, limits and qualifies the provisions 
of section 401 of the Act and the ‘general application’ 
of the Act insofar as indirect air carriers are con¬ 
cerned. Since the proviso itself does not require the 
Board to find that ‘operations’ of air freight forward- 
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ers are 4 in the public interest/ petitioners ’ contention 
that such a finding must be made must fall . . .” 

In that case the Court stated the question before it in 
the following language: 

4 ‘Our question then is whether, when the board enters 
upon a determination of whether it- will grant exemp¬ 
tion to an indirect carrier, that is, whether it will 
relieve the indirect carrier from the other provisions 
of the Act as provided in Section 1(2), it is neces¬ 
sary for the board to follow the standards of Section 
401 under which, before authorizing the carrier to 
act, it must find that the applicant is fit, willing and 
able and that its operation is in the public interest.” 

Kef erring to respondent’s order exempting indirect car¬ 
riers from the provisions of Section 401, the Court said: 

“We think the order did not contravene the purpose 
of the statute but rather carried it into effect. Ap¬ 
parently Congress contemplated that for all kinds of 
carriers there should be two methods by which opera¬ 
tions could be authorized; first, for all operations, cer¬ 
tificates of convenience and necessity might issue; 
second, for indirect operations, certificates of exemp¬ 
tion might issue. The plain reading of the statute 
impels this conclusion. It is unambiguous and, when 
properly construed, its language leads only to this 
one conclusion. Section 401 clearly requires the board, 
before issuing a certificate, to find that the trans¬ 
portation authorized is required by the public’s con¬ 
venience and necessity and that the applicant is fit, 
willing and able; but the proviso of Section 1(2), just 
as clearly fails to include any such requirements and 
authorizes the board to issue relief or exemption or¬ 
ders for indirect carriers ‘to the extent and for such 
period as may be in the public interest.’ The first 
section is concerned with the necessity or convenience 
demanding air transportation service and the second, 
with the advisability of relieving indirect carriers of 
the obligation of proving such necessity. We agree 
with the board that if the test for determining whether 
an indirect carrier should be relieved of the obliga¬ 
tion of proving necessity is to require proof of neces- 
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sity in every case, it would completely nullify the pur¬ 
pose of Congress as expressed in Section 1(2).” 

It is abundantly clear that respondent has in fact made 
the fatal error of denying petitioner’s exemption applica¬ 
tions because it did not find on the record before it that 
petitioner’s operations were required by the public con¬ 
venience and necessity or by the public interest. This 
erroneous theory of law, adhered to by respondent, has 
resulted in denying to petitioner any proper considera¬ 
tion of its request for relief under Section 416. 

That respondent has in fact proceeded on this wholly 
incorrect interpretation of Section 416_ and upon a result¬ 
ing incorrect understanding of its proper function in 
deciding exemption cases, is made clear in respondent’s 
brief. At p. 7 appears this statement: 

“The present posture of the certificate case is such 
that the Board could just as readily determine the 
certificate proceeding as it could determine pursuant 
to remand whether the public interest required peti¬ 
tioner’s services pending that determination.” (Em¬ 
phasis added.) 

On the theory underlying this statement, Section 416 
becomes a complete nullity. To secure an exemption, pe¬ 
titioner would be required to prove that its proposed 
operations are required by the public interest. At page 
10 respondent points out: 

“The Board in its order denying petitioner’s latest 
exemption request already has indicated that it be¬ 
lieves the authority sought by petitioner is such that 
it should be the subject of a certificate proceeding.” 

This statement can only be predicated upon the clearly 
erroneous theory that petitioner must show that its pro¬ 
posed operations are required by the public convenience 
and necessity. This statement discloses further that re¬ 
spondent has in fact refused to decide petitioner’s exemp¬ 
tion request on issues properly presented in that case on 
the ground that it can only be decided in a certificate case. 
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This amounts to a complete denial of relief to which peti¬ 
tioner is entitled under Section 416. The finding appar¬ 
ently referred to in the foregoing quotation from respond¬ 
ent’s brief reads as follows: 

“3. That the determination of whether authority to 
engage in foreign air transportation of property 
should be granted to specialized cargo carriers raises 
difficult and complex issues which can best be resolved 
after full public hearing and that said hearing can be 
most appropriately and expeditiously held in connec¬ 
tion with the aforementioned applications for certifi¬ 
cates;” (Order of July 21, 1949, finding No. 3, resp. 
br. p. 35) 

It is clear that respondent is referring to the difficult 
and complex issues which would arise in determining 
whether or not operating authority in the form of a cer¬ 
tificate of public convenience and necessity should be 
granted to specialized cargo carriers to engage in foreign 
air transportation of property. It is true, as respondent 
has found, that such issues can best and, in fact, can only 
be resolved after full public hearing in a certificate case. 
Section 401 requires such a hearing. None of these issues 
were present, however, in the exemption proceedings, and 
respondent could not properly determine such issues in 
that proceeding. Nor could respondent properly deny the 
requested exemptions on the grounds that it was unable 
to decide in the exemption case issues which were not in 
that case but could only be properly decided in the cer¬ 
tificate case. 

At page 11 of respondent’s brief appears language 
which clearly spells out the completely erroneous theory 
upon which respondent has acted: 

“The Board at this stage of the proceeding can de¬ 
termine the certificate case almost as readily as it 
can determine whethef * public interest’ requires Pe¬ 
titioner’s services on an interim basis. The stand¬ 
ards are the same for either determination in this 
case and the record already made obviously would 
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serve for either purpose. The Board of course could 
not be expected to determine that the public interest 
required the authorizing of a service pending action 
on a certificate application for the same service when 
it could with equal facility dispose of the certificate 
case.” 

As this statement clearly shows, petitioner has been 
denied temporary relief by way of exemption because 
respondent was unable to decide that it was entitled to a 
certificate of public convenience and necessity. 

In the footnote on page 11, respondent discloses not 
only its own erroneous position but discloses further that 
it has completely misunderstood petitioner’s position: 

“Although the Board is of the view that it can grant 
an exemption in a proper case without making the 
findings required in a certificate case, even Petitioner 
seems to recognize that the extensive authority which 
it requested would require essentially the same deter¬ 
minations as would be made in a certificate case, in 
addition to a finding of undue burden. The majority 
of the specifications of error herein, most of which 
Petitioner has abandoned, are the usual allegations 
of error ascribed in certificate cases, and Petitioner 
alleges that the Board erred in not making findings on 
all points material to a certificate case. (App. 18-23).” 

This footnote discloses that respondent is of the view 
that an exemption can ordinarily be granted only upon 
the basis of findings required in a certificate case, i.e., 
inter alia that the operations proposed are required by the 
public convenience and necessity. Thus in order to be 
exempted from the requirement of proving that its opera¬ 
tions are required by the public convenience and necessity, 
petitioner was, in respondent’s view, required to prove 
that they were so required. Respondent even gives it as 
its own view and as petitioner’s that in an exemption case 
the applicant must prove everything for a certificate case 
and in addition undue burden. The last sentence of the 
foregoing quotation is completely incorrect. Even though 
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allegations of error were obviously written in the usual 
way so as to cover every possible error on the part of 
respondent, they specifically exclude any allegations of 
error for failure to find that operations of petitioner are 
required either by the public convenience and necessity 
or by the public interest. Review of these allegations 
rather discloses a studied result specifically excluding 
issues proper only in a certificate case. 

At page 18 of respondent’s brief, referring to exemption 
proceedings, respondent again completely misstates peti¬ 
tioner’s position in this case both here and before re¬ 
spondent, once again disclosing its incorrect understand¬ 
ing of Section 416, as well as of petitioner’s position: 

“. . . According to petitioner, the Board as a matter 
of law is required immediately to determine whether 
the proposed service is required by public convenience 
and necessity ...” 

Petitioner has never taken such a position and has, in 
fact, at all times taken exactly the opposite position, 
namely, that relief should be granted if the Board could 
find that the requirement of showing public convenience 
and necessity at this time would constitute an undue bur¬ 
den on petitioner and would therefore not be in the 
public interest. Petitioner contends only that respondent 
must act and act properly on its exemption application, 
that in doing so, it must be guided by the standards set 
forth in Section 416, and that it cannot properly deny peti¬ 
tioner’s exemption application on the ground that it can¬ 
not find that petitioner’s proposed operations are required 
by the public interest or by the public convenience and nec¬ 
essity. Respondent, because of its own incorrect under¬ 
standing of Section 416, has simply assumed, quite incor¬ 
rectly, that when petitioner seeks an exemption, respondent 
is required to determine whether the services proposed 
are required by public convenience and necessity. 
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in. 

BELIEF REQUESTED 

Pleadings before respondent as well as records in two 
pending cases affecting petitioner, 10 disclose in petitioner’s 
opinion, that enforcement of Section 401 at this time con¬ 
stitutes an “undue burden 1 1 on Seaboard because of “un¬ 
usual circumstances 11 and would not be in the public 
interest. If respondent, in acting on Seaboards exemption 
application, were advised by this Court that respondent 
need not and cannot properly determine whether Sea¬ 
board’s “operations 11 are required by the public interest, 
but, on the contrary, that respondent should determine 
only whether enforcement of the requirements of Section 
401 constitutes, and since petitioner’s original exemption 
application, has constituted an undue burden and whether 
such enforcement is and since that time has been in the 
public interest, it is believed that respondent would in all 
probability determine those issues favorably to petitioner. 
Respondent should be instructed on remand to consider the 
facts alleged by Seaboard, and to determine whether it is 
true that Seaboard may in fact be compelled to suffer 
serious losses, discontinue operating, or to operate in ex¬ 
cess of its operating authority to avoid such losses. Re¬ 
spondent should consider the other allegations showing 
the difficult situation in which Seaboard finds itself with 
respect to compliance with existing authority. Respondent 
should then make a finding as to whether the facts as 
found constituted an “undue burden” because of “unusual 
circumstances” or because of the “limited extent of Sea¬ 
board’s operations.” Respondent then should determine 
whether, in view of such findings and possibly additional 
findings, it was in the public interest to relieve Seaboard, 


10 Investigation of Seaboard and Western Airlines, Inc., Docket 
No. 3346; Application of Seaboard and Western Airlines, Inc?, 
Docket No. 3041. 
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temporarily and until final action in its certificate case, 
from the requirements of Section 401. Action on Sea¬ 
board’s exemption application does not, contrary to re¬ 
spondent’s present thinking, require the consideration of 
any “difficult or complex” problems “concerning the ad¬ 
visability of authorizing specialized all-cargo services.” 
It does not involve the determination of questions which 
can only be or can best be determined after a hearing in a 
certificate case. Respondent now has before it all of the 
necessary data, information and evidence on which to 
determine the truth of Seaboard’s allegations and whether 
Seaboard correctly contends that enforcement of Section 
401 constitutes an undue burden and is not in the public 
interest at this time. 
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